ERGEG Proposal of the Amendments to the EC Draft
Congestion Management Guidelines of 01. September 2004

ETSO commentson the draft Congestion M anagement
Guidédines of EC Regulation 1228/2003

22 June 2005

Observations;

1. Modifications proposed by ERGEG are highlighted in red.

2. Modifications proposed by ETSO arehighlighted in blue. M ost of the modifications
are based on the ET SO previous comments from 15 December 2004, which do not
seem to have been consider ed up to now.




GUIDELINES ON CONGESTION MANAGEMENT

NOTE: UNLESSIT ISDIFFERENTLY SPECIFIED, THESE GUIDELINESAPPLY TO CONGESTION
MANAGEMENT ON ALL INTERCONNECTIONS, INCLUDING MERCHANT INTERCONNECTIONS.

GENERAL PROVISIONS

1. Regulaory powers of the regulatory authorities involved must be in line with the

2.

requirements on regulators  dutiesin the Article 9 of the Regulation (EC) 1228/2003.

The regulatory powers referred to in 1 above must be made compatible within the

given legd framework and transparently communicated to al the involved parties.

Cross-border exchange of information for the purpose of congestion management

must be enabled, removing dl unnecessary bariers and limitations, by al involved

market participants, TSOs and regulators.

1. EFFICIENT USE OF AVAILABLE TRANSMISSION CAPACITY

11

12

13

1.4.

TSOs shdl endeavour to accept dl commercid transactions including those incurred
by cross border trade not operating any transaction based digtinction.

In case the scheduled commercid transactions are not compatible with secure
network operation, the TSOs shdl coordinate to dleviate the congestion complying
with the grid operationa security while bearing in mind that any associated costs are
a an economicaly efficient leve, for example through curative redispatching or
countertrading in case other lower cost measures cannot be applied.

Where dructura congestion exids, consdering the fact that the European
continental network is a highly meshed network and that the use of interconnection
lines has an effect on the physicd flows of dectric power, congestion management
procedures and system operation between TSOs shdl be coordinated as far as
possible and caculations of the capacity available to the market shal take into
account the actual best estimate for forecasted physica dectric power flows.

When there is no congestion, there shal be no restriction of access to the

interconnection. Where this is wudly the case there need to be no permanent
genera alocation procedure for access to transmission service. Of course, in case
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thereis actually congestion, TSOs will manage the Stueation according to previoudy
published market based rules.

+4.1.5. The capacity dlocation a an interconnection shal be coordinated and
implemented using common dlocation procedures by the TSOs involved. These
common alocation procedures should be described in detail by TSOs approved
by the responsible Regulators and the description made transparently available to all
the users.

45.1.6. Coordination between TSOs shdl at least include the secure operation of the
grids and the optimisation of the dlocations in view of the promotion of far and
efficient competition-and-the-secure-operation-of-the-grids. This coordination shdl
take into account the actual best estimate for forecasted globd grid Stuation with
physca flows resulting from al transactions accepted by other TSOs.

16:1.7. Coordination shdl dso include the exchange of information. The nature, time
and frequency of information exchange shdl be compatible with the functioning of
the dectricity markets. The information exchange shdl in particular enable dl TSOs
affected by the physical eectric power flows resulting from transactions accepted
by other TSOs to forecast these flows and to take them into account in the
asessment of available interconnection capecities.

1+#1.8. The actud best estimate for forecasted physical eectric power flows, resulting
from transactions accepted by other TSOs are best taken into account when at
least a regiond co-ordination between TSOs covers al the steps from capacity
cdculaion and to dlocation and includes clear assgnments of responghility for te
the operation of the different parts of the network. There is a risk, that must be
avoided cod-effectively, to have a sub-optimal result for the physical electric power
flows and therefore for competition among market participants, if each
interconnection is treeted only bilaterally between the two TSOs concerned without
consderation of transaction and flows elsewhere.

18.:1.9. A-sngle—Co-ordinated mudltaterd alocation procedures for dlocation of
capacity to the market at least yearly, monthly and day-ahead shdl be applied latest
from [01.January 2007] in the following aress

Northern EuropeMNerdel (i.e. Denmark, Norway, Sweden, Finland, Germany,
Poland),

North-Western Europe (i.e. Bendux, Germany, Ausiria; France),

Northern borders of Ity (i.e. Italy, France, Switzerland, Germany, Austria,
Sovenia),

Centrd Eastern Europe (i.e. Germany, Poland, Czechia-Republic, Slovakia,
Hungary, Audtriaand Sovenia),

HoertanpeninsdlaSouth Western Europe (i.e. Spain, Portugal, France),
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betweenthe UK, Ireland and France,
Bdtic sates (i.e. Estonia, Latvia, Lithuania).

These areas are indicative, flexible and can be adapted if necessary for practica
reasons (i.e. if market and congestion developments require to re-organize some
aeas) and ther members) so that dlocation procedures include dl the
interconnections consdered optimd by dl concerned TSOs and regulatory
authorities.

Compatibility of the congestion management procedures among these seven aress
shall be:

(1) Foreseenin the overdl concept and planned with migration path for al areas
from the outset - i.e. a “globa” compatibility between dl regions to form a

truly mteqrated IEM must be envisaged. ERGEG—WHJ—preduee—a—FepeFt

( ETSO comment: the publlcatl on of such areport is wel comed by ETSO

but should it be explicitly included in the Guideines?)

(2) In the meantime Regulators shdl take specific measures to mitigate any
regrictive impact of differences in congestion management between different
aress.

4:9.1.10. TSOs shdl endeavour to optimise the extent to which capacity is firm — having
regard to the obligations and the rights of the TSOs involved and the rights of
market parties—in order to facilitate effective and efficient competition.

4:10.1.11. The congestion management procedure to be followed by the TSOs and
network users involved shall be coordinated so that it is carried out on a common
timetable across the affected (regiona or wider, EU) markets, in order to be most
effective in linewith the Article 6(4,5).

1123.1.12. Where organised wholesde eectricity markets exist specid attention must be
paid to non-discrimination regarding bilaterd tradensactions.

112.1.13. Thefinancid consegquences of fallure to honour obligations associated with the
alocation of capacity shal be attributed to those who are responsible for such a
falure. Where market participants fail to use the capacity that they have committed
to use, they shall be exposed to the loss of rights to such interconnector capacity,

likewise, apenalty-itf a TSO does not fulfil the obligation, it will be firaneidly ligble
to compensate the market participant for the loss of interconnector capacity rights,
however, in dl caseslimited the vaue of the capacity right. No consequentia |osses
shall be taken into account for this purpose. fer-the-consequences: The method for
the determination of this ligbility shal be set out in advance, and must be subject to
gpprova by the relevant national Regulator or Regulators. The key concepts of the

ligbilities that accrue upon penalties—and—eonseguences—on falure to honour
obligations shall be described in detail within the description of the actual congestion
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management method that will be made avallable transparently to dl the users. All
these concepts (together with the congestion management method) need to be
gpproved by the involved regulatory authorities.

113:1.14. Efficient use of cross-border capacity entails that dl unused and non allocated
capacity will be made available for re-assgnment {use-or-tese-Hprineiple) and that
the alocation procedure shdl take into account different time horizons. |n order to
dlow the TSO to re-assign the unused capacity, market participants shall inform the
TSO within a reasonable time ahead of the rdevant operationa period on whether
they intend to use dlocated capacity.

114.1.15. Whenever necessary, re-assgnment of unused cepacity should take into
account also problems relevant to the degree of competition, market structure and
market power issues.

M ECHANISMISFOR CONGESTION MANAGEMENT

21. The TSOs, or, where appropriate, Member States, shal provide non-
discriminatory and transparent standards, which describe which  congestion
management methods they will gpply under which circumstances. These sandards,
together with the security standards, shal be described in publicly avalable
documents.

(1) Congestion management method must be market based. For this purpose
dlocation of capacity shal be made only by explicit (capacity) or implicit
(capacity and energy) auctions. Both methods can coexist on the same
interconnection.

(2) If congestion involves a least two interconnections, i.e. if transactions on
one interconnection sgnificantly affects pessible-transactionsthe physical
flows on other interconnections (this could occur e.g. in the areas defined in
these Guiddines in 1.8), the congestion management method must be
coordinated. This means in particular compatibility and common approach
for dl the congested interconnections in terms of:

(a) Use of a tranamisson modd Caedlation—ef—capacity—deding
effidently with interdependent physd caleep-flows

(b) Allocation of capacity usng a congstent contractua framework with
market participants

(c) Obligation on capacity holders to provide information on their
intended use of the capacity, i.e. nomination of capacity for explicit
auctions

(d) Timeframes and clogng times
5




2.2.

2.3.

2.4.

2.5.

(e) Produets-Allocation periods (e.q. day ahead, intra-day, long term,
€tc.)

Nationd regulatory authorities shdl regularly evauate the congestion management
methods, paying particular atention to compliance with the principles and rules
edtablished in the Regulation and the Guiddines and terms and conditions set by
regulators themsdaves in compliance with the aforementioned principles and rules.
Such evduation should include consultation of al market players and dedicated
studies.

In case of dtructural congestion, the congestion management methods shdl ensure
that the physcd power flows associated with dl dlocated transmisson capacity
comply with network security standards-being-at-an-aceeptable-tevd. A particular
request for transmisson service shdl only be denied when the physicd power flows
resulting from its acceptance, in addition to the other accepted requests, lead to an
expected stuation where secure operation of the power system can no longer be
guaranteed, and where that request has an economic vaue (expressed through
willingness to pay) lower than other request accepted under the same contractud
conditions whaose rejection would aso secure the power system.

Nationd regulatory authorities and TSOs shdl make—efforisto harmonise the
procedures for congestion management on different interconnections in order to
facilitate efficient trade across severd interconnections.

Where requests for transmisson service do need to be congrained, the following
rules shdl be gpplied:

Q) In gStuations where there is a high corrdaion between the capacities
avalable to the market a congested borders, coordination among the
involved TSOs is of utmost importance.

2 Methods for congestion management adopted shal give efficient economic
sgnas, promote competition and be suited for regiona application.

3 Depending on the conditions of competition, it may be necessary that the
congestion management mechanisms dlow for capacity alocetion to be
both for long term and short term transmission capacity. They may then be
implemented for example on an annua, monthly, weekly, daily and intra-day
bass. The dlocation method may depend on the timeframe, for example
long term dlocation (yearly, monthly) couldwa require eg—explicit auctions
and short term dlocation §ntra-day-ahead) couldwill require eg—implict
auctions.

4) Mechanisms for an intraday congestion management of interconnector
capacity shal be established in _a coordinated way and under secure
operation conditions, in order to maximize opportunities for trade and to
make provisons for cross-border balancing.
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Q)

(6)

()

(8)

©)

(10)

(11)

(12)

Each ef-capacity dlocation procedures shall alocate a prescribed fraction |

of the available interconnection capacity plus any remaning capecity that
was not dlocated in previous dlocations and any capacity released by the
capacity holders from previous dlocations.

An gppropriate alocation of cgpacity among the different timeframes that
may indude an option for kegping a minimum percentage of the
interconnection capacity for the daily or intra-daly dlocation shdl be
proposed by the relevant TSOs and approved by the respective Regulators.
In defining their proposals the TSOs shall take into account:

@ The characterigtics of the markets

(b)  Theoperaiond conditions, such as the implications of netting_of the
schedules firmly declared

(© A levd of harmonization of the percentages and timeframes adopted
for the different capacity dlocation mechanismsin place

Congegtion management mechaniams shdl allew—network—operators—to
reved the vaue placed on cepacity (either directly or indirectly) and

produce directiona pice sgnads to market participants at_different time
horizons.

Congestion management mechanisms shal ensure that capacity is dlocated
to those who place the highest value on capacity together with adequate

incentives to ensure that-they—are-goig-te-bse-its use. This shdl apply to
each capacity dlocation mechanism in place and each timeframe.

Assigness of transmission capacity shal be required to pay for dlocated
capacity according to a methodology based on the economic vaue of that
capacity asreveded by the processin (7) and (8) above.

Other—than—tn-the-case-of merchant-Hines—eOther than in the case of
merchant lines, Eedtablishing non-cost reflective reserve prices in capacity
dlocation methods shdl not be dlowed.

In principle, al potential network users will be permitted to participate in the

allocation process subject to non discriminatory criterion withedtrestriction |

Exceptiondly, restrictions may be made for reasons of market dominance.

In order not to risk cregting or aggravating problems related to any
dominant position of market player(s), the eompetent-relevant_regulatory

and/or compstition authorities, if gppropriate, may impose restrictions in |

generd or on individud company for reasons of market dominance.
Reasons for such measures must be proven by well-founded facts.




2.6.

(13) Priority access rights to interconnection capacity should not be assigned to
those contracts which violate Articles 81 and 82 of the EC Treaty. Existing
long term contracts should have no pre-emption rights when they come up
for renewal but the capacity shall be made available through open, market-
basad mechanisms.

(14) To promote the creation of liquid dectricity markets, capacity should be
fredy tradable in secondary markets provided that the TSO is informed
aufficiently in advance.

In cases where commercia exchanges Rermination-for-an-expected-flow—between
two countries (TSOs) are expected to dgnificantly afects the physcd flow

conditionsin athe third country (TSO), congestion management methods shdl be
co-ordinated between the two countries (TSOs) concerned and the third country
(TSO) through a common alocation procedure. Nationd Regulators shal ensure
that no congestion management procedure with sgnificant effects on physica power
flowsin other European networks, be devised unilateraly.

CALCULATION OF INTERCONNECTION CAPACITY

3.1

3.2

3.3.

3.4.

The TSOs shdl publish a generd scheme for caculation of the interconnection
capacity for the different timeframes based upon the eectrical and physicd redities
of the network. Such a scheme shdl be subject to approval by the Regulatory
Authorities of the involved Member States concerned.

The safety security standards and the operationa and planning standards should
form an integrd part of the information that TSOs should publish in open and public
document. Also this document shal be submitted to the gpprova of nationd
regulators.

TSOs shdll offer to the market transmission capacity thet is as ‘firm’ as possble. A
reasonable fraction of the capacity may be offered to the market under the
condition of decreased firmness, but a al times the exact conditions for transport
over cross border lines shall be made known to market participants.

The rdlevant TSOs shdl calculae the interconnection capacities for the different
timeframes, usng a common network mode. The vaues of these interconnection
capacities shdl be published together with the corresponding technical assumptions.
I " . .

3.5. 36: When there is intermittent congestion, redtrictions on network access shdl

goply only for the time when the congestion exigts, or should deliver an alocation
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via a market based mechanism free-of charge in a case where there-is ho-actyd
eongestiorrequests for transmission access do not exceed the available capacities.

3.6. 3+ When preparing the day-ahead grid operation, the TSOs must exchange
information with neighbouring TSOs including their forecast grid topology,
availability of generation units, and load flows in order to optimise the use of the
overdl network through operational measures.

3.7. 3:8: When bdancing the network insde the control area through operationa
measures in the network and through redispatching, the TSO must take into account
the effect of these measures on neighbouring control arees.

3.8. 39 While defining optima network parts for congestion management, TSOs shdll
be quided by codt-effectiveness and the lowest negative impacts on market. In that
sense, TSOs shdl not redtrict their attention only to the borders of their own control
area in_order to prevent interna congestion—and FSOs shdl avoid limiting
Interconnection capacity in order to solve congestion insde their own control area.
In any case, if the congestion within the control area limits the interconnection
capacity, it must be only to the extent that it is judifiable from the technicd
viewpoint and for reasons of operationd security. Such a Situation can only be
tolerated until the long-term solution is found. The methodology and projects to
achieve the long-term soldtien—dleviation of the Sructura congestion shdl be
described and transparently presented to al the users by the TSOs.

4. TIMETABLE FOR MARKET OPERATIONS

4.1. Theinvolved TSOs shal publish a general description of the method applied for
maximising the capacity available to the market based upon the eectricd and
physicd redities of the network. Such a method shdl be subject to gpprova by the
regulatory authorities of the involved Member States concerned. The coordination
procedure between the different TSOs involved in the resolution of a structurd
congestion may consst in generd of the following basc steps according to a
common timetable:

(1)  Allocation of the available transmisson capacity of the interconnections that
ae involved in dructurd congestions may take place over severd
timeframes. one year, one or severad months, one week, daily or intra-daily.

2 The access rights of long- and medium term dlocations shdl be firm

trangmisson capacity rights, with—re—obligation—to—be—used—t—shal-be
subject to the use-it-or-lose-it principles rdle a the time of nomination

3 Prior to each dlocation, the involved TSOs shdl jointly publish the capacity
which will be dlocated as well as the time periods during which the capacity
will not be available (for the purpose of maintenance for example). The
TSOs shdl publish the alocated capacity as soon as possible after each



(4)

Q)

(6)

(1)

dlocation, aswell as an indication of prices paid. Such indications should be
subject to gpprova by regulatory authorities.

Frm Nnominations of tranamisson rights shdl teke place sufficiently in
advance, before the day-ahead sessons of dl the relevant organised
markets and before the publication of the capacity to be dlocated in the
day-ahead or intraday alocation mechanism. The involved TSOs shall
jointly publish the nominated capacity as soon as possible thereafter’. FFais
irm nomingtions of transmission rightsed-capaeity in opposite directions shdll
be taken—into—account—for—netteding in order to effidently use the
| nterconnecti onHe-Hs-rraximum-cf-capacity.

The dlocaion of the available transmisson capacity shdl teke place
aufficiently in advance. Before the alocation, involved TSOs shdl jointly
publish the capacity which will be dlocated, taking into account where
appropriate the capacity released by any long term contracts and the firm
transmission rights and where reevant the netted nominations thereof.

Where part of the interconnection capacity is alocated through short-term
implicit auctioning procedures, Nationa regulatory authorities must pay
atention that there is a fair share of capacity between forward bilatera

trade and power exchanqe trade. Depeqdmg—en—the—matle—elcgaqzet@n

In regions where forward financia energy markets are wel developed and
have shown their efficiency, However—the Member StatesNationd
regulatory authorities may decide to dlocate dl the interconnection capacity
through implicit auctioning. In regions where a present no market based
capacity alocation procedures exist, concepts for an immediate introduction
of market based congestion management shdl be pursued. Striving for more
sophigticated methods shdl not justify a delay in the introduction of methods

! After this nomination takes place, an amount of transmission capacity in a structural congestion may still
be available to be allocated for three reasons. @) capacity may have been left aside for a short-term
allocation; b) unused long and medium term transmission capacity—rights-may-not-be-nominated; c)
firmly nominated transmission capacity-rights that have been qloballv netted thus creatlnq add|t|onal
but non firm capacity in their opposite direction.might-create oppo OWS 2 SSTe

Hipe:
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(8)

9

For interconnections for which adjacent markets offer intra-day trading with

compdible rules, Ssuccessive intraday alocations for the day D of the
available transmisson capacity shdl take place on days D-1 and D, after
the issuing of the indicated or actud day-ahead production programs.
Before the dlocation, the TSOs involved shdl jointly publish the capacity
which will be dlocated, teking into account dl netted day -aheed
nominations and the day-ahead production programs. The TSOs involved
shdl jointly publish the alocated capacity immediately after the alocation.

Liquid, intra-day dlocations promise sgnificant bendfits if the operationd

problems can be overcome. Where no short-term intra-day allocations are
possible because of operationd or data exchange problems, at least a
migration path towards intra-day dlocations must be defined and committed
by the involved TSOs, requlators and other market participants. Monitoring
of the migration towards the targeted intracday solution and where
necessary any intervention, shal be done by the responsible regulators,
taking into account the benefits of Europe-wide harmonized dlocation
methods.

5. TRANSPARENCY

5.1. TSOs shdl publish dl relevant data related to network availability, network access
and network use including a report where congestion exists, its reason, the methods
goplied for managing the congestion and the plans to cope with it in the future.

52

TSOs shdl publish al relevant data concerning cross-border trade according to the
best possble forecast. This includes the procedures for dlocating capacity,
including the time and procedure for gpplying for capacity, a description of the
products being offered and the obligations and rights of both the TSOs and the

party obtaining the capacity.

@

)

©)

annudly: information on the long term evolution of the transmisson
infrastructure and its impact on cross border transmission capacity

monthly: month and year-ahead forecasts of the transmisson capacity
avalable to the market taking into account dl information available to the
TSO a the time of the forecast cdculation (e.g. impact of summer and
winter seasons on the capacity of the lines, maintenance on the grid,
availability of the production units, ec.);

weekly (in_cases where weekly publication adds significant information
qudity and contents in reaion to monthly publication): week-ahead
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53.

5.4.

5.5.

forecasts of the transrmsson capacity avalable to the market—fer—each

A ; : 2 , taking into
account al new mformatlon avalable to the TSOs at the time of caculation
of the forecast, such as weether forecadt, availability of the production units,
maintenance and topology of the grid etc.; [ETSO comment: the accuracy
requested for each market time unit for week-ahead forecasts gives an
impression of accuracy that does not exist in reality (e.g. if compared to
monthly). This is in particular relevant if wind forecasts have to be

considered.]

(4) daly: day-ahead transmisson capecity avalable to the market for each
mearket time unit;

(5) thetotd amount of al contracts predating the EU directive 96/92/CE and
having a priority right of access to cross border transmission capacity, the
dally vaues of the tota capacity taken by them as wdl as its provisond
evolution in the coming years,

(6) totd capacity dready given out by maket time unit and dl rdevant
conditions under which this capacity may be used (eg. auction clearing
price, obligations how to use the capacity, etc.), o0 that the remaning
capacity isreveded,

(7)  totd capacity used by market time unit #amediatdy-as soon as possible after
the moment of nomination;

(8) as soon as possble after red-time, aggregated redised commercid and
physica flows by market time unit, including a description of the effects of
any corrective actions taken by the TSOs (like curtalment) for solving
network or system problems;

(99 aggregated information for the previous day on planned and forced outages.

All rdevant information shdl be avalable for the market in due time for the
negotiation of al transactions (such as the moment for negotiation of year supply
contracts for industrid customers or the moment when energy bids cankhave-te be

sent into power exchangeserganised-markets).

All information published by the TSOs shdl be made fredy available in an easy
way. All data should also be accessible in an adequate and standardised means of
information exchange, to be defined in close co-operation with market parties. This
includes information on past time periods with a minimum of two years, o that new
market entrants also have access to this data

When forecasts are published, the ex post redised vaues of the forecast
information shal dso be published, in the time period following that to which the
forecast applies.
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5.6. Theactud physica flows at the interconnections shdl be published accordingly (e.g. |
on the website) by the TSOsin an gppropriately timely manner.

5.7. The demand forecast information fer-each-control-area-shdl dso be published by
the TSO according to the timeframes defined in 5.2. and 5.3 as far as such
timeframes are rdlevant for network availability and use.

5.8. Where required by the National regulatory authorities, Fthe TSO shdl publish dso
the rlevant information on generation according to the timeframes defined in 5.2.
and 5.3, as far as the provison of such data is compliant with commercid

confidentidity.

5.9. TSOs shdl exchange regularly a set of sufficiently accurate network and load flow
data in order to enable load flow caculations for each TSO in their relevant area.
The same st of data shdl be made available to the Regulatory Authorities and to
the European Commission upon request. Any TSO collecting information on behalf
of other TSOs shdll give back to the participating TSO the results of the collection
of the data.

USE OF CONGESTION INCOME

6.1. Congestion management procedures may generate revenue for TSOs via market
based mechanisms eAly in cases where —of eangestioreguedts for transmisson
access exceeding the available capacity. The procedure for the distribution of these
revenues will be established by the Regulatory Authorities and it shdl neither distort
the dlocation process in favour of any party requesting capacity or energy nor
provide a disincentive to TSOs to indecrease the amount of avalable transmisson

capacitycongestion.

6.2. In addition to covering the cogts of the dlocation procedures, —tFhe revenues
resulting from the dlocation of interconnection capacity shdl be used for one or
more of the following purposes:

Q) Guaranteaing the actud availability of the alocated capacity

2 Network investments required for mantaning or increesng the
interconnection capacities

3 As an income to be taken into account in the process of caculaing the
network tariffs

Nationd Regulators shall be transparent about the prierity-H-the use of these revenues.

6.3. The congestion income shdl be shared among the involved TSOs Member-States
according to criteria agreed between TSOs involved and approved by the

respective Regulators.

13



6.4.

6.5.

6.6.

6.7.

TSOs shdl clearly establish beforehand the use they will make of any congestion

incomerent they may obtain and report on the actud use of thiese incomerents. |

Regulatory authorities shdl verify that this use complies with the Regulaion and
Guidelines and that the total amount of congestion incomerents resulting from the
alocation of interconnection capacity are devoted to any of the three purposes
described in 6.22 of these Guiddines.

On an annud basis, and by 310 Jdureduly [REMARK: digning with the other
reporting dates| - each year, the regulatory authorities must publish a report setting
out the use made of the revenues in question together with a verification that this use
complies with the Regulation and these Guiddines and that the totd amount of
congestion incomerents is devoted to any of the three prescribed purposes.

When teken into account in the process of caculating the network tariffs,
congestion income rents-should lead to a reduction of tariffs on top of any other
regulatory method used for the calculation of tariffs.

[ ETSO comment: The meaning of this paragraph is not clear as it seems to
have several different potential meanings. The wording should be clarified]

The use of congestion incomerents for investments in maintaining or increesng the
interconnection capacity shdl preferably be assgned to specific predefined projects
contributing to relieving the exising associated congestion and with a clear
compromise to accomplish them in a reasonable time with particular reference to
authorisation process. In the case of TSOs beonging to aholding or in ownership
of a dtate that owns other companies that perform liberdized activities at the same
time, complying with this recommendation must be verified and approved by the
responsible Regulator. In case of an interconnector (or part thereof) operating as a
merchant line Hres the Regulator shall decide on whether or not there is adeguate
business separation between it and other an-dfiliaes carrying out mrerchant-tine

aetivitiesissufficiently-separated-from any other market activities.

7. TRANSMISSION NETWORK EXPANSION WITH MERCHANT INVESTMENT

1. There shal be open access to both regulated and merchant business model
network facilities on non-discriminatory conditions—unless exempted according
to Article 7 of the Regulation Any—network—charges—or—Ceollection of
congestion incomerents must be set — or determined via by market based
mechanisms - in a non-discriminatory and trangparent manner. The regulatory
authorities must have the respongbility for ensuring this. For the avoidance of
doubt, paragraph 6.1 of these Guiddlines shdl not gpply to interconnectors (or
part thereof) operating on the basis of a merchant business mode .rerehant
coilit
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2.

Initid long-term contracts for transmission capacity may be authorized, if they
respect the basic principles expressed in Regulation, these Guidelines and by
the Regulators, on congestion management, notably the use-it-or-lose-it rule.

The remuneration of the owner of an interconnector (or part thereof) operating
on the bass of a merchant business mode rrerehanthetwork—faciity-would
may not be regulated on the same basis as adjoining TSO(s) or subject to the
provisons of section 6, but; in principle, it shal follow the same rules on open
access, trangparency and non-discrimination that gpply to regulated facilities.
However, while the remuneration of a regulated network facility is determined
a priori on the bass of incurred costs or the results of an open tender for
congtruction, the remuneration of an interconnector (or part thereof) operating
on the basis of a merchant busness model retwerk—faciity shall be based on
the congestion incomerents earned by the facility and there will be no regulated
limit to its vaue. This notably implies that the exigence of a merchant line
cannot prevent the congtruction of an additiond regulated or merchant line,
even if it induces a decrease of the congestion rent levied by the merchant line.
Equdly, the conditions under which any such additiond regulated line may be
built need to be st out in advance in order to minimize regulatory risk for the
merchant investor. Congestion rents shal be the result of an alocation
mechanism compliant with the Regulation and these Guiddines.

Since there is no regulated remuneration there is no regulated cost to be
alocated for interconnectors (or part thereof) operating on the basis of a the
merchant business modd Hres The remuneration of the merchant investment is
obtained soldy from congestion incomerents and long-term contracts.

mterconnectlons thet ae exempted from the Artlcle 7 of the Regulatlon will be
consdered as merchant lines.
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