ENECO ENERGIE RESPONSE TO ERGEG PUBLIC CONSULTATION ON THE GGP ON FUNCTIONAL AND INFORMATIONAL UNBUNDLING.

Dear Sir, Madam,

Please find below the comments of ENECO Energie on the ERGEG public consultation paper "Draft Guidelines of Good Practice on Functional and Informational Unbundling".

Introduction

First and foremost, ENECO supports the efforts of ERGEG to come to a European level playing field regarding unbundling of the networks.

ENECO supports the efforts to enforce operational and legal unbundling of energy companies bringing the second European Energy directives into practice. ENECO considers that the net effect of this present legal framework can not yet be evaluated because of differences of interpretation of the directives in some countries.

In contrary to ERGEG, ENECO is of the opinion that ownership unbundling is not necessary when good operational and legal unbundling are implemented. Ownership unbundling leads to a weakening of the balance position of supply companies, which makes investing and trading difficult for smaller companies which will lead to the development of a more concentrated market with less effective competition.

ENECO is also of the opinion that there is a difference between TSO's and DSO's. Non-discriminatory access and avoiding conflict of interest are basic requirements for all system operators and can be realized with the current legal framework. Additional to these requirements the TSO's have a crucial role in facilitating the European level playing field on the wholesale markets by investments in and allocation of cross border capacity and connection of new power plants. When establishing the guidelines the regulators should therefore focus on the functional and informational unbundling of the TSO's.

On a more detailed level our response is as such:

Unbundling of functions

G01, G02, G03, G05 are important steps to truly enforce unbundling.

Nonetheless we have some remarks on G04 "The management and the employees of the system operator shall not participate in any internal group activities of the vertical integrated company, ..."

This may seem reasonable for commercial activities, but is not necessary for activities the system operator may outsource to the parent company.

To preserve the level playing field the parent company should not be excluded from doing activities for the system operator.

Unbundling of professional interest

Guideline G07 "specific stipulation in the contracts of employment" will impede the level playing field for the integrated company. Limiting the career perspective of the personnel to only one part of the integrated company may lead to loss of quality workforce in both parts of the company.

Guideline G09 "... nothing shall imply a link from the system operator to the supply business. ... separate branding strategies, ... separate phone numbers, separate call centres ..." leads to unnecessary additional costs. Outsourced activities are often executed by companies for multiple businesses. Combining these activities leads to synergy effects for the integrated company and will reduce the costs for the customers.

Another argument is that the supplier may want to be the primary contact for the customer. To realize this he must be allowed to make deals with system operators on communication, administration and financial settlement. 

Unbundling of decisions

Guideline G12 "Personnel leasing from an affiliated company should be strictly limited to pure maintenance work. ..." is too strict. There may be more activities that the system operator may wish to outsource. The key issue is not whether personnel of an affiliated company or any other company may be hired by the system operator but is about the neutrality and independence of the system operator. It is therefore sufficient to describe which activities the system operator must execute himself and which he may outsource. Any company - including an affiliate company - should be allowed to perform the activities that may be outsourced. 

Unbundling of information

No comments

Compliance programme

ENECO has no objections to guideline G29 "... the compliance officer shall draw up an annual public report, publish it and submit it to the regulator..." as long as the annual report is kept company confidential and is only to be submitted to the regulator. It is only to the regulator to investigate the compliance programme of a company based on if this report or other information.

Chapter 8 Questions

1. ENECO generally supports the proposed guidelines and considers the guidelines sufficient to guarantee a level playing field on the European market of energy supply. ENECO welcomes the efforts of ERGEG to promote the level playing field in Europe's energy markets. Under the conditions as described in this guideline vertically integrated and not vertically integrated companies can compete on a level playing field. A major concern to ENECO is the different pace of implementation of the functional and informational unbundling. We therefore think that these guidelines - with our above mentioned comments taken into account should be implemented as soon as possible.

4. As stated above ENECO supports functional unbundling but on the independence of the management and employees (G08) the proposed guidelines are difficult to enforce and have no substantial added value on the key issues of independence and non discriminatory behavior of the network company. Prohibiting internal careers switches between Network Company and Mother Company will impede the level playing field for the integrated company.

