SPP position paper to the “Draft ERGEG Guidelines of Good Practice on Functional and Informational Unbundling - An ERGEG Public Consultation Paper”.

Introduction:

The draft Guidelines on “Functional and Informational Unbundling” are what regulators consider is an appropriate way to realise functional unbundling under the present legal framework. As a subsequent step ERGEG advocates to integrate the unbundling requirements laid down in these Guidelines into quality standards and/or Corporate Governance Codices. The Guidelines are drafted in a general way for both vertically integrated companies and network companies subject to functional and informational unbundling requirements.
Most of proposed guidelines are already implemented in SPP as the consequence of the fact that legal and functional unbundling has been already implemented in 2006.
SPP welcomes and supports the steps proposed in the document. We really appreciate the core motive of the document that current stage of unbundling under the current legislation needs time to be properly implemented and the results of market liberalization will arise soon after.
Full implementation of the respective EU directives at both European and national levels is an essential precondition for the identification of weak points in the process. The applicable legislative norms have been in practice for a relatively short time, which was insufficient for identifying the weak points and for proposing new measures at a sufficient qualitative level.
SPP position to the main questions:
1. Do you think that these Guidelines are sufficient to guarantee a level playing field in view of vertically integrated companies?
SPP position: 
From our point of view mentioned measures in document help to implement structural unbundling and assist by erecting functional “Chinese wall” between the network business and the activities which compete on the market. 
However there are many other ways that help diminish discriminatory behaviour and guarantee equal position to market participant. National law, administrative regulations and directives impose numerous obligations on energy undertakings. 
There are standards, transparent market rules determined by the regulatory authorities or provided by national antimonopoly and competition law for issues of discriminatory treatment or preferential behaviour. Regulatory authorities verify compliance with these provisions and will fine any offences.
2. Are unbundling requirements already today included in Corporate Governance Guidelines or your Quality Management Systems? Do you think that these measures may harmonize implementation of unbundling in Europe?
SPP position: 
All steps in documents represent only basic guidelines and won’t be reflected in one by one case of unbundling. As long as these steps are not implemented into legislation they won’t be binding for anybody. Unbundling cases are following national legislation, traditions and customs in each separate country but of course may reflect also best practice of other companies and also these guidelines (but not obligatory).  
However, these steps (or maybe only a part of them) could provide some kind of optional measures to be applied to accomplish certain level of unbundling or could represent criteria for defining the process or stage of unbundling.
The unbundling process is already implemented in case of SPP Group. SPP Group consists of 3 companies: SPP, a.s. (responsible only for gas supply), SPP- Preprava, a.s. (responsible only for transmission) and SPP- Distribúcia, a.s. (responsible for only distribution). We would like to stress the fact that distribution system operator was legally unbundled before July 1, 2007, on July 1, 2006.
Unbundling requirements are also already included in Slovak Energy legislation:
Act No. 656 in the Collection of Laws on Energy Article 42 for transmission system operator (or 44 if applied for distribution system operator) and consequential amendments as amended by the act No 107/2007 Coll.
3. Does unbundling in your view necessitate a restriction of information flows to the mother company further than those necessary for a pure financial investor? Do you experience conflicts of governance regulations in your country with unbundling requirements? Would it be possible to install trustees who act on behalf of the mother company (investor) in supervisory boards and who are to protect financial interests of the investor without disclosing commercial information to the mother company? 
SPP position: 
It is a question whether the mother company is just “a pure financial investor”. Shareholders of former vertically integrated company were forced to split it into several parts not by their own will but by a regulation. Nevertheless, they have to accept current state of legislation and respect that network operators represent separate undertakings. So the mother company mustn’t interfere within day-to-day operations. Of course, to respect the separation of undertakings the flow of information has to be restricted to the required minimum (financial indicators and attributes, generally available information etc..) or be equal to network operator vs. third parties (except for financial indicators and information for protection of assets etc.).
European legislation in the power industry field is represented mainly by Directive No. 2003/54/EC of the European Parliament and Council, establishing common rules for the internal market in electric power, and by Directive No. 2003/55/EC of the European Parliament and Council, establishing common rules for the internal market in natural gas. Both Directives were fully implemented in the law of the Slovak Republic by Act No. 656/2004 Coll. on the power industry and on amending certain Acts and Act No. 658/2004 Coll., amending and supplementing Act No. 276/2001 Coll. on regulation in the network industries and on amending and supplementing certain Acts, as amended by later legislation, which was amended by Act No. 107/2007, amending and supplementing Act No. 276/2001 Coll. on regulation in the network industries and on amending and supplementing certain Acts, as amended by later legislation.
The Energy Act regulates unbundling, understood as the separation of regulated activities. The obligation to establish a separate company applies only to network activities, i.e. to the natural monopoly. All other activities, including supply, trade and production may remain operated within a single company.
The Act requires transfer system operators and transport network operators to execute legal separation (which is necessarily linked to functional separation as well) as of the effective date of the Act, i.e. 1 January 2005. The functional separation obligation applies to distribution network operators from 1 January 2005, but the obligation of legal separation only from 1 July 2007. Obligatory legal separation does not apply to distribution companies with less than 100 000 customers connected to their networks.
It is possible to appoint a trustee as a member of supervisory board however the problem of restriction of information flows is hard to achieve. There always will be informal connection between a trustee and a mother company. Nevertheless, any leak of information which would violate current legislation has to be a subject of investigation.
4. Do you think that these rules guarantee the independence of the management and employees? Or do you think that the possibility for management and employees to be assigned to the network company and then back to the competitive business after some time as part of the internal career should be prohibited?
SPP position:
Proposed measures can guarantee the independence of management and employees. We see no reason for limitation of personnel movement between the unbundled companies under some defined preconditions (new contract or contract amendment, necessity to not disclosure sensitive information etc..). 
It should be clear for every employee of the network operator that disclosure of protected information can lead to legal consequences
However the document does not distinguish enough between employees responsible for the management of the system operator on one side and other “common” employees on the other side what should have been taken into account. 

Although SPP agrees with proposed steps we have some remarks on couple of them:

· The measures concerning customer relations seems hard to achievable. Customers do not change their consumption behaviour from one day to another. If they were supplied by one business entity in previous period and today by a business subject with the same name as the previous one (this time only responsible for supply of gas) nothing changes for them. Moreover it is difficult to simply rename the undertaking responsible for supply of gas because of confusing own costumers. Maybe the solution would be to underline the separation of network operators from supply and place announcements in newspapers, to inform costumers etc... .
· The proposed Guidelines often ignore the will or the responsibility of the shareholders and the mother company to implement an industrial policy, searching for costs savings and efficiency amongst its subsidiaries (common organisation, procurement...) for the benefit of final users of the networks. 

· Many steps also extend bureaucratic burden for energy companies.

· In general, the economical additional benefits of proposed measures would deserve more analysis.

Conclusion
We appreciate the effort of ERGEG to realize functional unbundling under the present legal framework as the result of EU member states discussion related to proposals of measures for energy in January 2007. For public discussion submitted document is convenient compromise of EC and regulators efforts and stakeholders arguments against ownership unbundling in the frame of third package legislative.
On the base of SPP experience we can confirm and support as the efficient solution the legal unbundling in the sense of existing directives. But  from  the other hand we would like to ask  if  the unbundling  is really the key component of the liberalization process  in the European regions, or countries where is no choice in gas producers- there is only one.
