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In relevance to the project of “Guidelines for Go®dactice on Regulatory Accounts
Unbundling” (“Guidelines”) elaborated by the EurapeRegulators’ Group for Electricity
and Gas (,ERGEG”), we would like to present theitas of Polish Power Transmission and
Distribution Association (,PTPIREE”) in the matter:

1. Presentation of PTPIREE

PTPIREE is an association in terms of Polish Asgamn Act. It unites Polish

distribution companies and Polish Power Grid CompdfPSE SA”) that is

companies operating in the power transmission #tdltltion sub-sector, therein the
leading Polish market participants. PTPIREE wasiflmd in 1990. Since that time the
society has been active for the benefit and onlbeh®&olish power transmission and
distribution sub-sector, inter alia, participatinmg works on the structure of Polish
energy sector, as well as passing its commentstaieudrafts of laws, which

regulating the energy market in Poland. Taking urmdssideration Polish accession
to the European Union and incorporation of the dPolenergy sector into the
framework of the internal energy market, PTPIREiBKS fit to present its position in

the matter of the Guidelines.



2. Opinion on the Guidelines in the context of Direet2003/54/WE.

2.1.The Guidelines in spite of the lack of legasibacomprise provisions which in fact
ensure them direct effect. Indeed, the Guidelimesrmt formally directly binding
market participants (whereas they are addresseuhtional regulators), still their
content indicates that they shall actually inflienen the activities of energy
companies. In particular, as it was provided onphge 6, non-application of rules
indicated in the Guidelines contracting sharedisesvby the utility should cause as a
result lack of direct acceptance of costs of theises by the regulator, leading to the
Guidelines assessment in terms of their effectisendherefore, in case of non-
application of the Guidelines by the utility thepapval of its tariff can be made
difficult. The following wording of the Guidelinesncourages regulators to interfere
inconsistently to some extent in utilities’ actieg with the competences of these
organs arising from the national law.
Polish law accepts reasonable costs as a lega$ ledisa tariff calculation. An
individual utility decides on the increase of inatied costs (that is particularly to enter
into the contract generating the costs as welloashbose the consumer). If to bear
certain costs is legitimate and their extent igabdy settled, the regulator should not
then refuse an approval of the tariff elaborated toeir basis. Polish law — in
accordance with the European Community law — does subject regulator’s
acceptance of certain costs at the tariff's seleinto the prior regulator’'s agreement
to enter into the definite contract causing gemenatf the costs. Polish regulator does
not haveex ante authority with reference to the definite contragit;ed by the utility.
Giving such real authority by the Guidelines foe thegulator, by setting up a
mechanism that could impede to approve the tagitfexd on the basis of costs which
origin had not been previously accepted by theleg¢gy is inconsistent with Directive
2003/54/WE. In the light of the explanatory memaiam for the Directive and
according to Article 23 the tariffs’ settlement @ instrument ensuring a non-
discriminatory access to the network. There iseason for which the tariff approval
should be an instrument of regulator’s interfereimcehe utility’s actual activity in the
domain that neither the Directive nor the natidaal gives him authority.

2.2.Guidelines exceed in their regulation a framdwof provisions of Directive

2003/54/WE. On the page 6 the Guidelines provide ¢mjoying shared services by



the operator legally unbundled should take placeuh tendering procedure or to a
contract for shared services subjected to the a¢gs final approval. The Directive
mentioned above does not contain provisions of sudind. However, it foresees
different instruments sufficient to achieve thepmse defined in the analyzed article.
In particular Article 10.2 provides that adequateasures must be undertaken by
Member States to ensure professional interests evfops responsible for the
transmission system operator's management to kentakth regard they could act
independently. Furthermore, the Directive forestestransmission system operator
of a vertical integrated utility should have indegdently an effective right of decision
making related to assets necessary for the netvepdrating, maintenance or
development. Article 15.2 above-mentioned Directteenprises a parallel regulation
referring to distribution system operators. It dddoe also remarked that according to
the company law (provided as well in European aBatish regulations) the utility
representatives should have in view a protectiossaéconomic interests. An activity
undertaken to the utility disadvantage is sanctionboth economic (civil liability of
the utility representatives) and penal sanctionmdans that there have already been
invented the mechanisms which ensure the contsagteed by the operator of due
system — also the contracts for shared services bet based on the economic
calculation. On the one hand persons in chargeamfagement of the operator activity
are independent but then again they have dutyttinahe economic interest of the
operator. There is no need to double these mechary introduction of solutions
giving the regulator competences to approve deficantracts signed by the operator.

2.3.Wording of the Guidelines in the scope of stiaervices raises serious doubts about
their compliance with the principle of subsidiargiated in Article 5 of the European
Community Treaty and related to it the principlepobportionality. The principle of
subsidiarity stands to make an analysis if givemppse can be achieved more
efficiently on the Community level, and secondlyetlrer the intended activity does
not surpass what is essential to achieve that gergobtaining two positive answers
permit only to accept a specific regulation (see Huropean Court of Justice’s
judgments in cases C-137/85, C-339/92, C-210/0049001). It should be
emphasized here that the principles of subsidiaitg proportionality are directly
brought by Directive 2003/54/WE. In particular, enctlause 31 of the Directive’'s
explanatory memorandum it is indicated that in chamge with the principle of



subsidiarity the Directive does not surpass beywhdt is necessary to achieve its
purpose. The rule of proportionality establishekiral of a limit of the regulation
accepted in the Directive. All sorts of further uégions can constitute a breach of the
Directive. It should be emphasized in this contthdt the Directive has neither
excluded the possibility of existence of verticalegrated utilities nor possibility of
enjoying shared services by the operators beints mdirsuch utilities. This is not an
accidental solution. It was remarked in the literat dedicated to Directive
2003/54/WE that enjoying shared services can btimghe vertically integrated
undertaking considerable savings and in consequémeereasonable approach is
essential here (C. W. Johnes, EU Energy Law, teyven 2004, p. 77). Such an
approach was elaborated in compliance with DirecB003/54/WE by the European
Commission. In conformity with its interpretatio®@ TREN note of January 16,
2004) shared services should be contracted undanénket conditions. According to
PTPIREE this formula is sufficient to achieve ainms the form of operators’
independence and the elimination of an illicit sdpstherefore, there is no need to
introduce fix and bureaucratic mechanisms relatethé regulator’s approval of the
contracts for shared services. Since the Directeferring to the principle of
proportionality did not introduce regulations ordgrto enter into the contracts for
shared services by the system operators eithehanténder procedure or by the
regulator’'s approval, then the introduction of swebulations should be consider as
the breach of that principle. In present case aughbe acknowledged that national
regulations and activities of national regulatorsdertaken on their basis make
effective measures sufficient enough to reach alels of operators’ independence
and an exclusion of an illicit subsidy. Activitifereseen in the Guidelines, in
particular a requirement of acceptance of contriactse subject of shared services by
the regulator, are related to considerable impeninmeconcluding such contracts and
significant bureaucracy of the contracting proced®uch burdensome measures are
not necessary to achieve the purpose that is tleeatgys’ independence and the
elimination of an illicit subsidy. The reasons fehich the ERGEG recognized that
the established aims cannot be effectively achidhieough the national regulator’s
activities with the use of national legal measugrekich had implemented Directive
2003/54/WE), have not been either explained inGbalelines.



3. A duty of application of public procurement prowass rests with the utilities. These
provisions include detailed regulations which shb# applicable inter alia to
contracting shared services (compare with Artic3eo? Directive 2004/17/WE). In
the principle these provisions settle that utditiare obliged to apply public
procurement provisions in concluding contractsdioared services. At the same time
the Community legislator foresaw situations whenhsoontracts can be concluded
with a related specialized enterprise without aggtion of procurement procedures.
Neither of above scenarios of activities (orgargziandering procedure/cooperation
with specialized enterprise unbundled in the stmgctof a capital group) can be
reconciled with necessity of making additional agnents with the regulator. Since
the Community legislator has foreseen detailed lediguns within the scope of
services procurement, and taking under consideratigportance of connections
among groups, to acknowledge that in certain sdoatit is reasonable to exempt the
utility from the obligation of the application oéridering procedures to conclude
contracts, the introduction of further restrictiomgthin this scope cannot be
recognized for reasonable. Such activities woulddatradictory to the legislator's

will expressed in the provisions of Directive 2004WE.

4. To conclude, PTPIREE submit a proposal to make dments to a text of the
Guidelines through cancellation of interference tire issue of shared services
contracted by network operators remaining in threicttire of utilities vertically
integrated. The draft Guidelines in the presenpstaise doubts over the conformity
of the Guidelines with authority of ERGEG and megtthe requirements of the
principle of subsidiarity stated in Article 5 ofeticuropean Community Treaty. The
Guidelines cause also objections about their comfgr with Community legal
regulations referring to the award of public worksntracts which foresee the

category of the inter-group procurement.



