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1 About ACM
The Netherlands Authority for Consumers and Markets (ACM) is an independent regulator that
dedicates itself to consumers and businesses. That is why ACM has interpreted its statutory task as
the following mission:
“ACM promotes opportunities and options for businesses and consumers.”
By merging the Netherlands Consumer Authority, the Netherlands Competition Authority (NMa) and
the Netherlands Independent Post and Telecommunications Authority (OPTA) in 2013, a unique
regulator was created, and the only regulator in Europe that is organized this way. ACM’s activities
include general competition oversight, sector-specific regulation of the energy, telecom, transport,
and postal services markets (or parts thereof), and consumer protection. All of these activities
complement and enhance each other.
Outcome: approximately EUR 1.3 billion
ACM looks back on 2015, and sees a year in which it was able to deliver outstanding results. ACM
calculated the estimated effects of its work on consumer welfare. This is called the outcome. The
outcome for 2015 is estimated to be approximately EUR 1.3 billion.
2015 ACM Annual Report
The 2015 ACM Annual Report offers an overview of what ACM did in 2015, and what its outcome
was for consumer welfare. You can find more information about ACM’s work by clicking on the
hyperlinks in this annual report.
ACM devotes special attention to the themes of the 2014-2015 ACM Agenda. In addition, the most
important court rulings on ACM’s enforcement actions are also covered. Furthermore, ACM provides
insight into the latest developments in the energy, telecom, and postal services markets in its
monitors. Finally, ACM publishes key figures about, for example, the number of cases in the past
year, and lead times of important processes. With these key figures, ACM offers insight into its work
in a transparent and measurable manner.
External evaluation of ACM
An external consultancy carried out an evaluation of ACM two years after its creation, looking at its
efficiency and effectiveness. ACM has received the results, and has welcomed both the
predominantly positive evaluation as well as the recommendations. In 2016, we will continue to work
on the implementation of the recommendations such as improving our lead times.
InSight 2016
Next to its annual report, ACM has also released InSight (in Dutch: Signaal). In it, ACM takes a
closer look at social trends and developments that affect its oversight activities. In InSight 2016, ACM
discusses the following topics: competitive neutrality, energy, and health care.
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1.1

ACM in 2015

In 2015, ACM focused on creating opportunities and options for businesses and consumers. This
focus can be observed across all of our disciplines: consumer protection, enforcement of general
competition rules, and regulation of specific markets. All of our enforcement actions are based on our
oversight philosophy.
Oversight philosophy
Consumers are central to ACM’s oversight philosophy. ACM uses its powers to prevent or deal with
practices that harm consumer welfare. We choose a strategy or mix of instruments that is the most
effective in a particular market or sector. ACM always aims to find structural solutions to market or
consumer problems.
We can explain our oversight philosophy by giving a couple of examples of our actions in 2015. We
launched several consumer awareness campaigns to educate consumers about their rights when
making online purchases. In addition, ACM educated buyers about how to reduce anticompetitive
risks in government procurement processes. ACM imposed fines on manufacturers of natural vinegar
for having concluded cartel agreements, and ACM also imposed fines on Dutch telecom company
KPN for putting competitors at a disadvantage. Furthermore, ACM imposed orders subject to periodic
penalty payments on multiple energy providers because they provided incorrect information to
consumers. With regard to sector-specific regulation, ACM ruled that market participants must
continue to have access to the copper and fiber-optic networks.
Innovative
ACM is innovative in terms of employing new instruments for oversight and detection. In 2015, the
courts ruled that ACM correctly used the instrument of commitments in the 2014 case involving
Dutch copyright collecting society Buma/Stemra. According to the courts, this instrument was more
efficient than fines for solving the identified competition problems. The courts also confirmed that, in
certain situations, ACM is allowed to use mystery shoppers and wiretap data that have been made
available by the Dutch Public Prosecution Service (OM).
Effects
In 2015, we directed extra attention to making the effects of our work (the outcome) more visible.
ACM had a study carried out into three major supermarket mergers between 2009 and 2012, and we
collaborated with international partners to assess the effects of two telecom mergers in the
Netherlands and Austria. In addition, ACM together with other regulators organized a two-day
conference about estimating the indirect effects of competition oversight.
ACM chooses the instrument that is the most effective to solve a problem. When choosing that
instrument, it also takes into account the deterrent effect of each instrument. For example, think of
the negative consequences of and attention for high fines in the case of a violation. Sometimes,
ACM’s interventions are less visible. Some companies adjust their practices immediately after a
quick intervention over the phone, thereby creating instant benefits for consumers. This type of

2015 ACM Annual Report
9

ACM’s work may be less visible, but is certainly not less effective.
Keeping an eye out for trends and developments
Regulators must be able to anticipate new market developments. Digitalization is one example of a
social trend that is changing the dynamics of the playing field, affecting businesses and regulators.
Think of the rise of the sharing economy, in which consumers offer their homes or cars on new online
platforms for sharing or renting. This raises new questions about competition, privacy, and consumer
protection.
ACM keeps an eye out for such digital trends, and therefore also put ‘Online consumers’ on its 20142015 Agenda. In addition, the rise of online stores sometimes creates tensions with more traditional
(brick-and-mortar) retailers. This results in restrictions in contracts between suppliers and buyers.
That is why ACM provided insight into its strategy and prioritization in its oversight of these ‘vertical
agreements.’
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1.2

External evaluation of ACM

At the request of the Dutch Minister of Economic Affairs, consultancy firm Kwink in 2015 reviewed
ACM’s performance. In the parliamentary debate on the Establishment Act of the Netherlands
Authority for Consumers and Markets in 2013, the Minister promised the Dutch House of
Representatives that such an external evaluation would be carried out. Two years after its creation,
ACM has been evaluated on effectiveness and efficiency.
Effectiveness and efficiency
Kwink came to the conclusion that the efficiency of ACM’s actions was excellent. The savings that
the merger aimed to realize have been achieved. The outcome of ACM’s oversight activities exceeds
their costs.
Kwink is also positive about ACM’s effectiveness. It believes that ACM has significantly helped
markets function well, and has contributed to the protection of consumers. With its enforcement
actions, ACM has ended a substantial number of violations (alleged and proven). ACM was able to
do so by imposing fines or orders subject to periodic penalty payments, and by ending practices of
trade associations or other organizations with other instruments such as education and normtransmitting talks or letters.
In ACM’s oversight philosophy and oversight strategy, consumers are central. Kwink comes to the
conclusion that this approach contributes to the effectiveness of ACM’s actions.
Recommendations
At the same time, there is still room for improvement in certain areas, says Kwink. That is why it
made several recommendations to ACM. These concern, for example, the deterrent effect of the
various regulatory instruments, and the reduction of lead times.
In 2016, ACM will continue to work on the implementation of Kwink’s recommendations, which ACM
largely agrees with.
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1.3

New legislation and regulations

New legislation and regulations have an effect on how ACM operates. ACM makes sure that it
implements new rules as efficiently as possible.
In 2015, the Dutch government (the Rutte II administration) decided to transfer several specific
regulatory tasks in health care from the Dutch Healthcare Authority (NZa) to ACM. In addition, a
consultation was held about the new rules on the promotion of private enforcement of competition
rules. These rules are intended to make it easier for consumers and businesses to claim damages
from cartel members. In addition, the Dutch Parliament passed new legislation, raising the maximum
fines for violations of the Dutch Competition Act. On the other hand, a bill proposing to streamline all
of the different energy acts was not passed by the Dutch Senate. Finally, ACM released a new
procedure for the publication of its decisions.

1.3.1

New tasks concerning health care regulation

The Dutch government in 2015 announced that it will transfer several specific regulatory tasks in
health care from the Dutch Healthcare (NZa) to ACM. These are the healthcare-specific merger
assessment and the instrument of significant market power (SMP). Depending on the parliamentary
process, ACM expects to carry out these new tasks from 2017. In the fall of 2015, ACM created a
temporary Health Care Taskforce, which carries out ACM’s current healthcare-related tasks as well
as the preparations for the new tasks.
ACM ensures that collaborations between health care organizations are healthy. That means that
patients and insured are able to make the right choices, for example, between various providers or
insurers, and that existing and new providers have sufficient opportunities to evolve. ACM’s oversight
of the health care market is aimed at ensuring there is enough room for competition. Competition
helps protect the public interests of quality, accessibility and affordability in health care.

1.3.2

New rules concerning private enforcement

New rules have been announced for consumers and businesses that were harmed by a cartel or any
other violation of the Dutch Competition Act. Once these rules come into force, it will be easier for
consumers and businesses to claim damages in civil-law court. In order to promote private
enforcement of competition rules, all EU member states must change their national legislation in the
same way.
Private enforcement will not replace public enforcement by ACM or the other way round. Offenders
can be fined by ACM, and a civil-law court can force offenders to pay damages. The legislative
amendments concern, among other things, the extent to which injured parties are given access to
ACM’s case files without undermining the leniency program.
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1.3.3

Maximum fines have been raised

On December 22, 2015, the Dutch Senate passed the bill on ‘raising ACM’s maximum fines’. This bill
contains several new principles on which ACM must base its fines.
Whenever the laws it enforces are violated, ACM can impose a fine, among other sanctions. Fines
on businesses can now be as high as EUR 900,000 or, whichever is higher, a percentage of the
annual turnover (1% for minor violations, 10% for serious violations). The highest of either option is
the maximum fine. This applies to all violations that ACM can penalize.
Under the new statutory regime, the duration of the violation is relevant for determining the maximum
fine in cartel cases. This is different from the rules in other EU member states where the maximum
fine is 10% of the annual turnover. The maximum fine in the Netherlands is raised to 10% of the
annual turnover for the years of the violation with a maximum of 4 years. The maximum fine is
doubled for a repeat violation. The new statutory regime is expected to come into force on July 1,
2016, and applies to violations committed from that date.

1.3.4

ACM publication procedure

On July 17, 2015, ACM released a new publication procedure. This procedure explains how ACM
publishes decisions, and it also provides information about the rights of parties involved. ACM
publishes all of its sanction decisions. The procedure also explains how ACM publishes press
releases on its website.
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1.4

National contributions and cooperation

Within the Netherlands, ACM works together with fellow regulators and other organizations in order
to realize efficient and effective oversight.
Within the Netherlands, we work together with a substantial number of ministries, other regulators,
government agencies, scientific institutions, complaints boards, and organizations that protect the
interests of businesses and consumers. Some of these collaborations have been laid down in
agreements.
ACM cooperates with various universities in the Netherlands such as Erasmus University Rotterdam,
the University of Groningen, and Tilburg University.

1.4.1

Contributions to national conferences and meetings

ACM speaks at conferences and meetings to explain its oversight philosophy and activities, and to
discuss current developments. A selection of its contributions in 2015 is listed below.
Conference on Developments in Competition Law
At the 2015 Annual Conference on Developments in Competition Law, Chris Fonteijn, Chairman of
the Board of ACM, went into several recent antitrust cases and developments. One of the topics he
talked about was the building-materials sector. ACM wishes to realize a shift in behavior within this
industry. To that end, it has sat down with several market participants, discussing the permanent
elimination of anticompetitive risks. Chris Fonteijn also said that ACM was conducting an
investigation into possible antitrust problems in the Port of Rotterdam. Several Dutch media
subsequently ran a story about this.
Energy Next conference
In late-2015, Remko Bos, Director of the Energy Department of ACM, sat on a panel at the Energy
Next conference about the challenges of the energy transition. In the discussion, he talked about the
role that ACM has in that process.
What is ACM’s contribution to the realization of European market integration? In what ways does
ACM help create a level playing field? And what significance does ACM attach to having clear
definitions of the role that network operators play in the energy transition? Other topics included
affordability, security of the future energy supply, and the importance of consumer empowerment.
A selection of the other contributions
Chris Fonteijn also gave a speech at a meeting of the Dutch Association for Pharmacy and Law
(Vern) on May 29, 2015, about compliance in health care. On September 14, 2015, he also spoke at
a meeting of the Dutch Association for Private Equity and Venture Capital Firms about the decisive
influence that private equity and venture capital firms can exert over businesses. In addition, Henk
Don, Member of the Board of ACM, gave a speech on June 11, 2015, for the Competition Law
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Association about “Application of the ACM vision document on Competition and Sustainability in
practice.”

1.4.2

ACM gives explanation to the Dutch Parliament

ACM regularly gives explanations to the Dutch Senate and the Dutch House of Representatives
(together they form the Dutch Parliament) about its work or specific markets that ACM has extensive
expertise on. ACM does so in hearings, roundtable meetings or technical briefings, for example,
organized by the various House Committees.
Explanation of the market analysis decision on unbundled access
At a technical briefing in the Dutch House of Representatives in February 2015, Johan Keetelaar,
Director of the Telecommunications, Transport and Postal Services Department of ACM, explained
why, in its market analysis decision on unbundled access, ACM only regulates Dutch telecom
company KPN. The briefing was held because of the desire of the Dutch House of Representatives
to open up the cable networks as well.
ACM sets directions for the implementation of new Heat Act
In February 2015, a roundtable discussion took place about the Dutch Heat Act. In the context of the
evaluation of the Heat Act to be carried out by the Ministry of Economic Affairs, ACM argued in favor
of a study into the ‘No More Than Otherwise’ principle (in Dutch: Niet Meer Dan Anders). According
to this principle, consumers that get their energy through a heat network cannot pay more than they
would have paid if they had had a natural-gas connection.
Advice on commercial activities of network operators in the energy market
In March 2015, ACM took part in the roundtable meeting in the Dutch House of Representatives
about the role of network operators in the energy transition. ACM recommended limiting the
commercial activities of network operators (distribution system operators). For example, network
operators are not allowed to be able to enjoy any benefits that other commercial parties do not have.
He also pointed out the financial risks that network operators could incur as a result of commercial
endeavors. With these recommendations, ACM promotes a level playing field and security of supply.
Explanation of the analysis of the sustainability arrangements concerning the ‘Chicken of
Tomorrow’
On April 4, 2015, the standing committee on Economic Affairs of the Dutch House of Representatives
held a roundtable meeting about the analysis of the sustainability arrangements concerning the
‘Chicken of Tomorrow.’ Chris Fonteijn, Chairman of the Board of ACM, took part in this roundtable
meeting. He explained how ACM had come to the conclusion that the arrangements between
supermarkets, poultry farmers, and broiler meat processors regarding ‘the Chicken of Tomorrow’
restrict competition in the consumer market for broiler chicken meat.
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Roundtable meeting about mergers in the health care sector
On June 29, 2015, the standing committee on Health, Welfare and Sport of the Dutch House of
Representatives organized a roundtable meeting about mergers in the health care sector. For this
meeting, ACM submitted a written contribution (position paper). In this paper, ACM argues that,
based on the day-to-day experiences of both ACM and the Dutch Healthcare Authority, health care
providers are able to merge in most cases without any anticompetitive problems arising. In cases
where such problems do arise, ACM takes action.
Explanation with regard to transport and postal services
With regard to sector-specific regulation, ACM also explained to the Dutch Parliament how the cost
allocation system of Amsterdam airport Schiphol works. These are the aviation-related costs that
Schiphol incurs. At a technical briefing in November 2015, Johan Keetelaar, Director of the
Telecommunications, Transport, and Postal Services Department of ACM, provided Dutch
Parliament insight into the cost allocation system of the universal postal service. With regard to
transport, ACM participated in a roundtable meeting about the future of fare payments in public
transport. ACM discussed the question, among other ones, of whether additional regulation of access
to the mobility market was necessary and desirable.

1.4.3

Consultation Forum of Regulatory Bodies (MTB)

ACM works together with other regulators towards more efficient and more effective oversight. In the
Consultation Forum of Regulatory Bodies (MTB), ACM closely cooperates with:


The Netherlands Authority for the Financial Markets (AFM)



The Dutch Data Protection Authority (AP or the Dutch DPA)



The Netherlands Gaming Authority (Kansspelautoriteit)



The Dutch central bank (DNB)



The Dutch Healthcare Authority (NZa)



The Dutch Media Authority (CvdM)

In 2015, the MTB organized two seminars. At MTB seminars, the participating regulators exchange
knowledge and experiences about shared topics in an atmosphere of openness and mutual trust.
The topics of the 2015 seminars were:
1.

International cooperation among regulators

2.

Balancing formal and informal oversight

1.4.4

Cooperation protocols

When dealing with market problems, ACM often seeks to collaborate at a professional level with
other regulators and interest groups. Laying down these cooperation arrangements in protocols helps
make these collaborations more effective and efficient.
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Updating the cooperation protocols
In the past, the three predecessor regulators that merged into ACM (the Netherlands Competition
Authority, the Netherlands Independent Post and Telecommunications Authority, and the
Netherlands Consumer Authority) drew up various cooperation protocols. In 2015, ACM renewed the
cooperation protocols with the following regulators and interest groups:


Dutch Public Prosecution Service (OM), and the Dutch Tax Administration / Fiscal
Information and Investigation Service (FIOD)



Radiocommunications Agency Netherlands (AT)



Dutch Consumers’ Association (Consumentenbond)



The Dutch Media Authority (CvdM)



The Dutch Tax Administration (Belastingdienst)



The Dutch Gaming Authority (Kansspelautoriteit)



Foundation of the Forum for Interconnection and Special Access (FIST)

ACM will update the cooperation protocols with other organizations, including: the Dutch Data
Protection Authority, the Dutch Human Environment and Transport Inspectorate (ILT), the Dutch
central bank (DNB), the Dutch Health Care Inspectorate (IGZ), and the Netherlands Food and
Consumer Product Safety Authority (NVWA).
The other cooperation protocols continue to be in force until ACM has updated them. ACM aims to
complete the revision of the cooperation protocols as soon as possible.
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1.5

International contributions and cooperation

Consumer and business problems do not stop at the border. The Netherlands is an open economy.
International developments have a huge impact on our economy. That is why ACM regularly works
together with fellow regulators and other agencies outside the Netherlands. This cooperation is
aimed at exchanging knowledge and experience, and at formulating a joint approach to market
problems.
Among other platforms, ACM participates in European and international bodies of competition
authorities (ECN and ICN), of telecom regulators (BEREC), or electricity and gas regulators (ACER
and CEER), consumer authorities (CPC and ICPEN), and rail regulators (IRG-Rail).
International interest in ACM’s oversight philosophy
Many other European regulators have brought competition oversight and consumer protection
together. However, bringing together both consumer protection, competition oversight, and sectorspecific regulation under one roof is unique in Europe. By making the effects of its work central to its
strategy, ACM is internationally regarded as an innovative regulator. ACM in 2015 was invited
several times to international events to speak about its multi-disciplinary structure and its oversight
philosophy.
1.5.1

Contributions to international publications, conferences, and workshops

In 2015, the Members of the Board of ACM made contributions to numerous international
publications, conferences, and workshops. A selection of these contributions is listed below.


Henk Don published an article about ‘Competition in Times of Crisis’ in an Italian antitrust
publication.



Chris Fonteijn, together with Jarig van Sinderen, Chief Economist at ACM, wrote an article
about ‘Economic Analysis as a tool to improve decision-making’ in Competition Law
International.



Anita Vegter in May 2015 spoke about ACM’s experiences with the Dutch law on competitive
neutrality, the Dutch Act on Government and Free Markets at the European Consumer and
Competition Day in Latvia, and in October 2015 at the OECD meetings of the Competition
Committee in Paris.



Chris Fonteijn spoke about ACM’s oversight of vertical agreements at the Polish competition
authority and at a conference in Brussels.



As Chair of IRG-Rail, Henk Don gave a speech at the Passenger Rail Europe conference.

International attention for outcome calculation
ACM together with the Dutch Ministry of Economic Affairs are active in the Competition Committee
and the Network of Economic Regulators of the OECD. In 2015, the OECD devoted attention to
outcome calculation and impact analysis. ACM participated in a workshop about this topic, and spoke
about ACM’s Office of the Chief Economist’s experiences. These mostly concerned the ex-post
analysis of merger decisions in the hospital, telecom and retail sectors. Anita Vegter, Member of the
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Board, also gave a presentation about this topic at the OECD.
In September 2015, ACM together with the British Competition and Markets Authority (CMA) and the
European Commission organized a conference about the indirect effects of competition oversight on,
for example, labor productivity. A better understanding of the indirect effects of competition oversight
helps regulators improve their prioritization and decision-making processes.

1.5.2

International cooperation with regard to consumer problems

ACM works closely together at an international level in order to solve consumer problems.
ACM regularly takes part in the Consumer Protection Cooperation (CPC), the European network of
consumer protection authorities. Within CPC, regulators work closely together in dealing with
consumer problems that occur widely in Europe. Bernadette van Buchem, Director of ACM’s
Consumer Department, spoke in Riga at the CPC conference on the prioritization of consumer
problems in oversight. In 2015, a joint study was conducted into the compliance with provisions in the
Consumer Directive, which came into force on June 13, 2014. Additional enforcement actions and
publications are expected in 2016.
At a global level, regulators work together in the International Consumer Protection and Enforcement
Network (ICPEN). Sharing best practices and tackling consumer problems that occur across the
globe are central. In 2015, several projects were launched that targeted misleading pricing with
online products, and deceptive online reviews.

1.5.3

International cooperation with regard to competition

ACM works closely together with other European competition authorities and the European
Commission in the European Competition Network (ECN). This collaboration is not only aimed at
sharing knowledge, but also at realizing a consistent application of European competition rules. The
International Competition Network (ICN) is a global network of competition authorities and
specialists.
Improving cooperation within ECN
After the evaluation of the first ten years of ECN in 2014, ACM in 2015 helped draft proposals for
improving cooperation within ECN. These proposals concern:


Institutional design of authorities;



Effective investigation and decision-making powers;



Effective and proportional fining;



Leniency programs.

In Berlin, Chris Fonteijn spoke about proportional fining and about ACM’s oversight philosophy.
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ICN conference
In September 2015, ECN and ICN met each other in Brussels at an ICN conference organized by the
European Commission, which was about, among other topics, ‘25 years of European merger rules.’
Michiel Denkers, Director of ACM’s Competition Department, spoke about the Dutch experiences of
merger control and, more specifically, about the application of remedies in merger cases.
Contributions
In 2015, ACM employees and directors took part in telephone seminars. These were about cartel
investigations, mergers, and abuse of dominant positions. In addition, ACM co-chaired ICN’s Cartel
Working Group together with South Africa and Colombia. In the context of that Working Group,
Monique van Oers, Director of ACM’s Legal Department, spoke about fines. She did so over a
telephone seminar in March 2015 on the private enforcement of competition rules.

1.5.4

European cooperation with regard to energy

With regard to energy, ACM actively collaborates with other regulators, Member States, and the
European Commission. Many of the collaborations take place within ACER (ACER is the European
agency for cooperation between energy regulators) and CEER (CEER is a collaboration between
European energy regulators), and focus on one of the priorities of the European internal energy
market.
In 2015, the focus was on establishing rules that would make cross-border energy trade easier. In
addition, ACM and its partners strived to implement measures that ensure that European countries
are also well connected with each other at the network level, and are able to help each other in case
of any gas and/or power shortages. Also, rules have been drafted aimed at preventing fraud in
energy trading.
ACM invests in harmonization of European laws when implementing them
Together with the Belgian and British regulators CREG and Ofgem, ACM drew up a vision document
about the implementation of European technical legislation. If neighboring countries implement
European legislation in the same way, it will help cross-border connections be utilized more
efficiently, and also make it easier to do cross-border business. The objective of these laws is to
prevent booked transmission capacity from not being used. This vision helps realize a harmonized
implementation of European regulations. It gives guidance for applying the rules equally as much as
possible on both sides of the border.
Consumer energy market
ACM’s active participation in the energy debate on the functioning of the consumer market came to
the fore in 2015.
In May 2015, Remko Bos, Director of ACM’s Energy Department, was appointed as vice president of
CEER. In this capacity, he gave a presentation at the World Forum for Energy Regulators. There was
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particular interest in the way ACM puts consumers central in everything it does.
ACM received different speaking requests from abroad for sharing its knowledge and experiences
with others at conferences. Such requests came from the European Commission, fellow regulators in
Europe, CEER, and the British Cabinet Office, among other parties. There was interest in the way
ACM contributes to the consumers’ willingness to switch in the energy markets.
ACM also co-authored the CEER position paper on well-functioning retail energy markets. This paper
explains what criteria a well-functioning consumer energy market should meet.

1.5.5

European cooperation between telecom regulators

ACM also collaborates with other European regulators when it comes to telecom. This cooperation
takes place within BEREC, which stands for Body of European Regulators for Electronic
Communications. This is a European collaboration between national telecom regulators. Within
BEREC, these national telecom regulators share experiences, and they develop common practices
in those areas where it will help the European telecom market.
Review of European telecom framework
In 2015, BEREC devoted a lot of attention to the European Commission’s strategy of creating “a
digital internal market for Europe” (Digital Single Market). One of its key aspects is the review of the
European telecom framework. ACM actively helped draw up the opinion of BEREC about the review
of the telecom rules. This opinion covers several topics such as the market regulation’s design as
well as the telecom regulation’s scope. In addition, ACM led a project about how Internet-based
services (OTT-services) fit in the existing telecom rules. BEREC published the project’s report in
October 2015. It lays the foundation for BEREC’s proposals to the European Parliament for how to
deal with new services in its review of the European telecom framework.
Regulation on net neutrality and roaming
In November 2015, the regulation on net neutrality and roaming was published. This regulation
abolishes the current roaming tariffs, and introduces European rules on net neutrality. These
European rules will replace the Dutch net neutrality rules. Net neutrality is meant to safeguard the
Internet users’ freedom of choice and expression. Several requirements for regulators have been laid
down in the regulation with regard to net neutrality such as oversight and enforcement. BEREC will
establish, by August 30, 2016 at the latest, guidelines for the implementation of these requirements.
Henk Don becomes vice-chair of BEREC
In late-2015, ACM announced that, from January 1, 2016, Henk Don, Member of the Board of ACM,
would become one of the four vice-chairs of BEREC. Among other tasks, BEREC in 2016 will advise
the European Commission about its proposals for the review of the European telecom framework,
and about the introduction of the revised roaming rules.
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1.5.6

Henk Don is chair of IRG-Rail

Henk Don, Member of the Board of ACM, was chair of the Independent Regulators Group - Rail
(IRG-Rail) for one year, from January 1, 2015. IRG-Rail is the European network of independent rail
regulators. This network is crucial because having regulators that cooperate closely with each other
is a prerequisite for a well-functioning European rail market.
Meetings and exchanging knowledge
Within IRG-Rail, ACM regularly meets with fellow rail regulators in Europe, discussing harmonization
of regulations. And ACM exchanges experiences with implementing legislation (existing and new).
One such example is the review of the cost allocation system that is part of the Recast Directive on
European railway. The Dutch chairmanship has helped IRG-Rail become more professional.
Contributions of ACM
In the past few years, the European Commission proposed new legislation concerning liberalization
of national passenger rail transport, and rail-related services and facilities, and the introduction of
freight rail corridors. In 2015, IRG-Rail published various position papers about planned legislation.
ACM helped draft these papers, and thus directly advised the European Commission and the
European Parliament. One example is the paper on access to service facilities and the provision of
services. ACM brought forward its experiences in a regional tender process (in the Dutch province of
Limburg) in discussions about the design and enforcement of European regulations.
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1.6

Organization and the Board

ACM consists of 8 departments and the Board. In the fall of 2015, ACM also created the Health Care
Taskforce. ACM’s organizational structure follows its mission and strategy.
The Board is the executive body of ACM. Each director is responsible for their department’s
contributions to ACM’s objectives. The Board and the directors sit down on a regular basis,
discussing the strategy, choices and considerations in the most important regulatory cases.
ACM is an open, independent and professional regulator. ACM employees determine the success of
the organization. That is why ACM wishes to continue to invest in the development of their skills and
knowledge, and to offer them opportunities for professional growth in many different ways. ACM
wishes to continue to innovate, and also to realize a more age-balanced workforce. At the same time,
ACM focuses on internal mobility of its employees. Furthermore, ACM introduced workplace flexibility
in 2014, which means that ACM employees are able to work wherever and whenever it best suits
their needs.
For ACM, as an independent regulator, integrity is of great importance. In fact, it is an element of the
ACM core value ‘Professionalism.’
The Works Council (OR) is the link between ACM employees and the Board. The OR gives advice to
the Board about topics that concern ACM employees.

1.6.1

Board

The Board is the executive body of ACM. Responsibility for all decisions of ACM lies with the Board
of ACM. The Board consists of three members. Each member of the Board has their own portfolio.
Chris Fonteijn is the Chairman of the Board of ACM. His portfolio consists of Strategy, General
Competition Oversight, International Affairs, and Communication. The other Members of the Board
are Anita Vegter and Henk Don. Ms. Vegter’s portfolio consists of Consumers, Legal Affairs, and
Corporate Services. Mr. Don’s portfolio consists of Sector-specific Regulation (energy, telecom,
transport, postal services) and the Office of the Chief Economist.

1.6.2

ACM Academy

ACM employees determine the success of the organization. That is why it is important that they keep
on developing their skills and knowledge. The ACM Academy develops training programs for
employees, and offers them opportunities to develop themselves in other ways as well. The ACM
Academy contributes to the implementation of the vision and strategy of ACM. The Academy is able
to do so by linking the vision and strategy of ACM with the career development of employees. That
way, ACM is able to be (and continue to be) an open, independent and professional regulator.
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Training programs
The ACM Academy has created high-quality programs for ACM enforcement officials at all levels. All
programs not only contribute to the professional development of individual employees, but are also
aimed at the application of the right enforcement skills in order to be able to implement the vision and
strategy of ACM. The structure of the curriculum was completed in 2015 with a new tender process
for two programs for senior employees. These programs help senior employees develop themselves
further in terms of expertise and strategic decision-making.
Updated courses
In 2015, the basic knowledge courses were updated, too. ACM senior employees teach these
courses. In this way, knowledge is transferred properly, and ACM employees are able to learn from
cases of ACM itself. In addition, the ACM Academy developed basic skills courses such as
discussion techniques, negotiation skills, and interrogation techniques. After all, ACM’s oversight
philosophy requires employees to learn those skills, too, in order to be able to realize ACM’s goals.
In addition, the educational needs of other groups of ACM employees have been identified. For
example, a customized program was developed for staff members of the ACM Desk (ACM Loket).
These ACM employees handle and respond to questions and complaints from consumers and
businesses. This customized program focuses on skills such as phone conversation techniques, and
on knowledge such as energy law, telecom law, competition law, and consumer law. ACM senior
employees teach these courses.

1.6.3

ACM staff

Many unique individuals make up our organization. ACM requires highly-educated and professional
employees to carry out its activities effectively. ACM wishes to continue to innovate, lower the
average age within the organization, and, at the same time, it must take into account the government
cutbacks.
Inflow and outflow of staff
In 2015, ACM hired 48 new employees, and 31 employees left the organization. ACM stays within
the boundaries of the staffing structure.
Workplace conditions and absenteeism
In 2015, the absentee rate was 4.2 percent. This is 0.4 percentage points higher than in 2014, when
it was 3.8 percent. This increase is primarily caused by the rise in the number of short-term
absenteeism (1 to 8 days) and that of long-term absenteeism (more than 42 days). Prevention of
absenteeism and reduction of the absentee rate continue to be critical issues for 2016.
Flexible deployment of employees
When an employee leaves the organization, ACM first investigates if the vacancy can be filled by
internal candidates. This approach ensures employee mobility, increase of knowledge, and enables a
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flexible deployment of employees. The room that is thus created offers opportunities for attracting
fresh graduates or government trainees on a temporary basis.
Deployment of employees
ACM works with the so-called Own Direction Model. According to this model, employees are able to
direct their own activities. Employees and managers subsequently look at the options of deployment
together. In courses and workshops, employees and managers have become more aware of their
roles in topics such as work-life balance and deployment. Managers take special courses about safe
and healthy workplace environments.

1.6.4

Integrity

For ACM, as an independent regulator, integrity is of great importance. In fact, it is an element of the
ACM core value ‘Professionalism.’ ACM devotes much attention to its integrity code, for example by
educating executives and employees.
Integrity compliance officers
ACM has two integrity compliance officers. They have been appointed by the Secretary-General of
the Ministry of Economic Affairs (EZ). These two officers provide the Board of ACM with independent
advice, both at the request of the Board or of their own accord. ACM employees, too, are able to
contact them about integrity questions.
Integrity regulations
ACM has drawn up an integrity code. In addition, ACM uses several integrity regulations of the
Ministry of Economic Affairs. Additional rules have been developed regarding several topics,
including financial interests of employees, outside activities, and receiving gifts.
Compliance
The two integrity compliance officers are also (regular) compliance officers, which means they have a
supervisory role when dealing with financial interests in particular in cases where a conflict of
interest, or a semblance thereof, could exist.

1.6.5

Employee participation

The Works Council (OR) is the link between ACM employees and the Board.
In the spring of 2015, OR elections were held. All eleven available seats have been filled.
During meetings with the Board in 2015, the OR expressed its opinions on the following topics,
among other ones:


The internal and external evaluations of ACM;



The internal ACM work plan for 2016;
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The model for workplace flexibility, called ACM Connected;



HR issues, such as absenteeism, recruitment policy, and the results of a questionnaire on
the mental and physical well-being of employees, called the vitality scan;



The creation of the internal Health Care Taskforce.

Within the Departmental Works Council (DOR), ACM contributed to discussions about the
performance review policy, and about the way job openings are handled at an EZ level. Furthermore,
in 2015, the chair of the DOR came from the ACM Works Council.

2015 ACM Annual Report
26

1.7

Annual statement of accounts

This section on finance concerns 2015 in its entirety.
ACM Organization
From a financial point of view, the ACM Organization is an integral part of the Ministry of Economic
Affairs (EZ) without any statutory obligation to publish an independent annual statement. The
accounting check takes place at EZ level. In addition, the so-called Authorization Directive (EU
Directive 2002/20/EC) applies to the ACM Organization. The ACM Organization uses a cash-basis
accounting system in the administration of EZ. There is no balance sheet or profits-and-loss account.
ACM kept time in accordance with a system based on the method of passing on costs to regulated
industries (in Dutch). This method came into force on January 1, 2015.

1.7.1

Cash expenditures of ACM organization

The table below provides insight into the total expenditures in 2015 and 2014.
Table 1: Cash expenditures of ACM organization 2015 (in euros)
2015

2014

38,444,658

38,427,321

2,125,900

1,297,009

Travel expenses

952,081

896,962

Education

932,537

863,359

Other personnel costs

317,330

660,030

42,772,506

42,144,681

Housing

5,078,565

7,829,325

Research

4,035,926

4,473,549

IT

4,164,066

3,829,803

Catering/security/service/general

1,016,919

1,158,560

682,402

674,990

238

72,689

198,264

265,302

Salary costs
Temporary employees

Total personnel costs

expenses
Office furniture and supplies
Education and events
Other material costs
Damages / compensation for loss of

7,430,279

income
Total material costs

Total personnel and material costs

15,176,380

25,734,497

57,948,886

67,879,178
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Salary costs in 2015 are at the same level as in 2014. The increase in the costs of hiring temporary
staff is caused by longer lead times for filling structural job openings, and by an increased demand
for specialist expertise, such as in strategic IT. Comparing the temporary hiring costs between 2015
and 2014 is therefore not entirely correct. The temporary hiring costs in 2015 are more in line with
those in 2013 (EUR 2 million). The additional capacity for strategic IT has also led to higher IT
expenses. The current level is expected to be maintained in 2016 due to the necessary replacement
of hardware and software.
The reason behind the falling housing costs is that the internal refurbishment works (in order to make
the building ready for flexible workspaces) have been successfully completed. As a result, we have
been able to reduce these costs permanently, and were able to realize increased efficiency. ACM
has been able to utilize the available space more efficiently, and has been able to give up several
floors. The refurbishment works were started in 2013, and were completed in early-2015.
The decrease in research expenses is caused by the launches of several investigations later in 2015.
As a result thereof, the cash expenditure is advanced to 2016.
ACM in 2015 did not pay any compensation for costs incurred by or loss of income of parties in
connection with ACM decisions that were found wrongful.
Claims
ACM is handling seven claims. Twee claims have a combined value of EUR 1.2 million. The value of
the other claims has not been determined yet.

1.7.2

Income of ACM organization

The levels of the contributions from market organizations are laid down in the Regulation on the
passing on of costs to regulated parties (in Dutch). In 2015, for the first time ever, the new method of
passing on costs to market organizations came into force, as laid down in the Decision on the
method of passing on costs to regulated industries (in Dutch).
Sanctions that have been imposed under the previous legal framework can be paid after the highest
court has ruled on it. The time between imposing the fine and the actual payment thereof is usually
several years, and is partially affected by the legal lead times. As a result, receipts from fines can
thus fluctuate. Under the Streamlining Act, which came into force on August 1, 2014, sanctions
become demandable within 6 or 24 weeks. This depends on whether or not the party involved has
filed an objection. However, a transitional period does apply. In 2015, the first sanctions under the
Streamlining Act have been paid.
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Table 2: Income of ACM Organization 2015 (in euros)
2015

2014

Telecom contributions


Electronic communication

5,404,442

4,137,942



Numbers

1,159,514

1,555,163



TTP

373,902

96,406

Postal services contributions


Non-Universal Postal Service

201,274

40,020



Universal Postal Service

532,525

-

Energy contributions


Regional network operators (DSOs) Electricity

1,412,843

801,620



Regional network operators (DSOs) Natural gas

1,087,309

804,021



Transmission system operator (TSO) Electricity

1,977,495

794,061



Transmission system operator (TSO) Natural gas

2,408,988

981,753

Transport contributions


Registered pilots

297,611

-



Aviation

141,633

-

1,339,025

1,182,500

Merger notifications
Licenses of energy providers
Sanctions (including repayments)
Receipts from Personnel / Materials
Balancing item of OPTA to settle with market
Total income

13,189

16,786

31,269,251

35,274,546

960,674

741,460

-

4,804,381

48,579,675

51,230,659

The new method of passing on costs affects the level of the contributions of the market
organizations. In addition, ACM has charged more market organizations contribution fees. This has
been the case for registered pilots and aviation.
As a result of several court rulings, ACM in 2015 had to pay back EUR 8.2 million in fines.
Due to the dissolution of the autonomous administrative authority of OPTA in 2013, the financial
settlement of the OPTA balancing item was completed in 2014. This item is therefore no longer
present in 2015.
In 2015, ACM also received payments for invoices that had been sent out in previous years.

1.7.3

Outstanding receivables of ACM organization

The table below lists the outstanding receivables as of December 31, 2015 and December 31, 2014.
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Table 3: Outstanding receivables of ACM Organization 2015
2015

2014

Telecom contributions


Electronic communication

1,378,621

1,196,952



Numbers

936,264

1,371,791



TTP

102,845

156,173

Postal services contributions


Non-Universal Postal Service

664,774

532,525



Universal Postal Service

273,995

87,750

473,173

201,199

103,788,494

134,039,225

732,148

768,424

108,350,314

138,354,039

Merger notifications
Sanctions
Other (receivables)
Total

From the 2015 financial year onwards, the item of accrued contributions is no longer listed in the
outstanding receivables. ACM follows the current regulations in this regard. That explains the
difference of EUR 0.4 million in the presented figures for 2014 and 2015. The correction is presented
in the table below.

Table 4: Comparison of 2014 and 2015 figures with regard to Numbers
2015

Corrected
2014

2014

Telecom


Contributions - Numbers

936,264

959,290

1,371,791

Sanctions went down from EUR 134 million in 2014 to EUR 103.8 million in 2015. This drop can be
explained as follows. ACM received EUR 39.4 million in sanctions. In addition, from 2015, the
statutory interest that is not yet due will no longer be booked as a receivable per balance date (EUR
7.1 million). As a result, the accounting principles are in line with the guidelines of the Ministry of
Economic Affairs (EZ). The sanctions have thus been valued at nominal value. In addition, various
sanctions have been lowered as a result of court rulings. The total reduction is EUR 8.2 million. New
sanctions have been included, which have been valued at EUR 24.4 million.

1.7.4

Breakdown of expenditures along market organizations

In the Decision on the method of passing on costs to regulated industries (in Dutch) and its
amendment (in Dutch), it has been laid down how ACM can pass on costs to market organizations.
This method has been applied since 2015, and affects the 2016 income. According to this method,
the income of the year in question is based on the actual expenditure of the previous year.
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The market categories and the formula have been explained in more detail in the explanatory notes
to the Decision on the method of passing on costs to regulated industries of October 27, 2014, and
December 10, 2014, respectively. Per sector, ACM calculates the expenditures to be passed on to
the relevant categories. For each category, ACM has one or more timekeeping codes. This will
ensure that ACM is able to allocate the costs to the right category. In addition, ACM prevents market
organizations in one category from paying (or co-paying) the costs of other categories. ACM
calculates the amount to be passed on per category as follows:
1.

Per category, the ‘direct material costs’ are determined, which are the direct costs relating to
economic and technical studies.

2.

Next, the remaining amount is determined, consisting of the indirect material costs and all
direct and indirect personnel costs. These costs are allocated based on the actual hours
spent on these categories.

Table 5: Total cash expenditures

Direct material costs

2015

2014

3,760,428

11,921,003

Remaining costs based on actual direct hours

54,188,458

55,958,175

Consisting of: personnel costs

42,772,506

42,144,681

+ indirect material costs

11,415,952

13,813,494

57,948,886

67,879,178

Total cash expenditures

The direct material costs are 6% of the total cash expenditures. The total indirect material costs are
20% of the total cash expenditures. ACM’s total cash expenditures in 2015 were lower than those in
2014, because ACM in 2015, contrary to 2014, did not pay any compensation for any costs incurred
or any loss of income of regulated parties. Compensations are part of the costs of the market
category ‘State’.
The overview below gives a breakdown of the expenditures of ACM to be passed on to market
organizations in 2016 on the basis of the Decision on the method of passing on costs to regulated
industries.
Please note: the amount in the column “Total share” is the amount to be passed on to the market
organizations. It is not the total amount that has been spent on that sector. Example: sanction
procedures in one of the regulated industries are not passed on to the market organizations but to
the Dutch State.
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Table 6: Overview of the allocation of the expenditures in 2016 to be passed on to market
organizations based on the Decision on the method of passing on costs to regulated industries (in
euros and hours)
2015

2014

Actual

Material

Personnel

hours

expenditu

and

res

indirect

Total share

Total
share

costs
based on
share of
hours
Telecommunication


Public electronic communication

31,353

133,391

3,530,209

3,663,600

5,522,752

18,454

-

2,077,846

2,077,846

2,492,031

2,080

-

234,253

234,253

319,131

services, public electronic
communication networks and
related facilities


Numbers



Certification service providers

Postal Service


Universal postal service

2,333

8,001

262,669

270,670

273,995



Non-universal postal service

5,046

44,854

568,183

613,037

780,988

5,920

40,394

666,527

706,921

1,413,257

10,767

40,394

1,212,305

1,252,699

1,087,900

22,394

140,215

2,521,478

2,661,693

1,977,494

17,658

251,623

1,988,226

2,239,849

2,408,989

3,471

181,113

390,797

571,910

64,391

Energy


Distribution system operation
Electricity



Distribution system operation
Gas



Transmission system operation
Electricity



Transmission system operation
Gas



Supply of heat

Transport


Registered pilots

2,002

-

225,367

225,367

297,611



Aviation

3,236

-

364,378

364,378

141,633

124,714

839,985

14,042,238

14,882,223

16,780,172

356,552

2,920,443

40,146,219

43,066,662

51,099,007

481,266

3,760,428

54,188,457

57,948,885

67,879,179

Total market organizations
Other


State/treasury

Total

The reasons behind any differences in the total share of costs per market category are that, on the
one hand, more or fewer economic and technical studies (direct material costs) are needed for
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ACM’s tasks, and that, on the other hand, the number of hours that is needed for ACM’s tasks is not
always the same every year for all activities. That is why the share of costs per market category has
changed. The increase in the share of the costs of supply of heat is caused by the Dutch Heat Act’s
coming into force.
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2 2014-2015 ACM Agenda
ACM is an open regulator. That is why ACM in February 2014 presented the six themes that it will
specifically focus on in 2014 and 2015:
1.

Online consumers

2.

Willingness to invest in telecommunications networks and energy networks

3.

Government tenders

4.

Health care consumers

5.

Switching barriers in energy and health care

6.

Entry into the banking sector

Consumers are central to ACM
These six themes were chosen based on complaints filed with ConsuWijzer, consultations with
businesses and consumer organizations, media reports, and on ACM’s own investigations. With the
selection of these themes, ACM has given consumers a central position. Consumers must really
have something to choose from, and they must have the courage to make a choice. This can be
realized if businesses are clear about what they offer, and if consumers know what their rights are.
Therein lies the key to well-functioning markets.
Thinking along with ACM online
In early-2014, interested parties were given the opportunity to react to questions and provocative
statements about the themes of the 2014-2015 ACM Agenda on a special website
(“Denkmee.acm.nl” or ‘Think along with ACM’). A total of 173 individuals made the effort to think
along with ACM. The results varied per theme. ACM has received many useful reactions. The
reactions ranged from useful information about shipping speeds of online retailers to concrete tip-offs
about suspected cartels. With these reactions, ACM has sharpened its approach regarding these
themes.

2.1

Online consumers

ACM protects online consumers, enabling them to surf and shop online with confidence.
A large number of the Dutch use the internet. This creates opportunities, but also risks. Think of
abuse of personal details by apps and websites, unforeseen costs of mobile internet, or online shops
that do not comply with consumer protection regulations.
In 2015, ACM warned consumers about the commercial practices of two online stores, which did not
deliver the products they offered. In addition, thanks to ACM, hundreds of online fashion stores
adjusted their refund information on their websites. Furthermore, ACM carried out a study into the
youth’s attitudes towards their online privacy, and it ran a consumer awareness campaign to raise
awareness about online privacy. ACM actively enforces compliance with the revised cookie rules,
and ACM has taken the next step in the fight against spam.
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2.1.1

Shopping online

ACM has issued warnings about two Dutch online stores that had failed to deliver their customers’
purchased items. And thanks to ACM, hundreds of online fashion stores adjusted the information
about refunds on their websites.
Each week, ACM analyzes the indications that consumers submit to consumer information portal
ConsuWijzer about online stores that fail to deliver purchased items. From these indications, ACM
selects the online stores that it will deal with, for example by sitting down with them first, or by issuing
a warning. ACM usually deploys the latter instrument when businesses are difficult to reach. In order
to equip consumers with the rights tools when dealing with online stores that fail to deliver, ACM also
ran a consumer awareness campaign to raise awareness among consumers about the way they pay
for online purchases.
Warnings against online stores Combiwebshop and RoyalOutlet.nl
In early-2015, ACM warned consumers about the commercial practices of online store
Combiwebshop.nl based in the Dutch town of Woudenberg, which sells electronic products. And in
December, ACM warned consumers about online store RoyalOutlet.nl based in Barendrecht, which
sold high-end clothing and shoes. Through ConsuWijzer, ACM received dozens of reports from
consumers that had placed orders with these online stores. After paying for their orders, consumers
subsequently did not receive their purchases. A lot of these purchases involved hundreds of euros. In
order to prevent other consumers from getting harmed, ACM decided to issue warnings against
these stores.
Hundreds of online fashion stores have adjusted the information on their websites
In late-2014, ACM announced it would keep an eye on refunds in case of cancellations with online
fashion stores. Clothing and other fashion items are increasingly sold online. As the total amounts of
such purchases are often relatively small, delivery costs make up a large share of the total amount.
The rate of returned merchandise in the fashion industry is relatively high, compared with other
sectors.
Consumers that make online purchases are entitled to cancel their purchases within 14 days after
receiving the product. Within 14 days after canceling the purchase, online stores must offer
consumers a full reimbursement of the costs that consumers have paid for getting their products
delivered. Online retailers must correctly inform consumers about their refund policy in case of
cancellations.
ACM has assessed whether online fashion stores comply with the rules on refunds. ACM looked at:


Members of Thuiswinkel Organisatie (the Dutch branch organization for firms that do
business through distance selling) and the Foundation Webshop Trustmark (in Dutch:
Stichting Webshop Keurmerk);
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Online stores that had been assessed by the Dutch Consumers’ Association
(Consumentenbond) in the past (including those assessed with regard to this particular
topic);



Online stores with high turnovers;



Online stores with brick-and-mortar locations;



Online stores about which consumer information portal ConsuWijzer has received a lot of
reports.

It turned out that there is much room for improvement regarding the refund information that online
stores provide. More than half of the investigated stores gave incorrect or incomplete information
about full refunds, and approximately 85 percent of the online stores gave consumers incorrect
information about the refund period.
ACM informed Thuiswinkel and Stichting Webshop Keurmerk of its findings, and gave them the
opportunity to sort things out at over 600 of their members by themselves. Both of these
organizations seized this opportunity with both hands. All of the members that have been
approached currently use the correct terms and conditions. And based on a sample survey, it turns
out that the information on websites has vastly improved as well.
Furthermore, ACM recently contacted 40 large and smaller online stores that are not members of
either of the abovementioned associations, and notified them of their websites’ displaying incorrect
information on refunds. These online stores have promised to adjust their websites and procedures
soon. In the near future, ACM will begin enforcing the rules, and it will take action against online
stores that still inform consumers incorrectly about refunds, or stores that fail to comply with the rules
in practice.

2.1.2

Surfing the Internet with confidence

ACM carried out a study into the youth’s attitudes towards their online privacy, and it ran a consumer
awareness campaign to raise awareness about online privacy. ACM actively enforces compliance
with the revised cookie rules, and ACM has taken the next step in the fight against spam.
Young people consider privacy important, but do little to protect their online privacy
Together with the Dutch National Youth Council (NJR), ACM conducted a survey among Dutch youth
about how they handle their online privacy. The survey revealed that young people are often
unaware of the fact that app providers make money from their personal information, and that, when
purchasing ‘free’ apps, they actually pay with their data. Young people say they find online privacy
very important. Yet, if asked what concrete actions they are taking, it turns out that they do little to
protect their online privacy. This is called the ‘privacy paradox’. Many youth (92%) say they usually
do not bother reading the terms and conditions. Approximately 21 percent of youth read the
authorizations with which apps gain access to the data on their smartphones such as calendars,
contacts, location, and photos. With the consumer awareness campaign ‘Each app has its price’ (in
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Dutch: ‘Elke app heeft een prijs’), ACM raised awareness among consumers about the fact that,
when installing an app, they grant access to a large amount of data.
Apple and Google no longer promote games as ‘free’
The risk of children making unwanted purchases when playing games has been reduced, thanks to
adjustments made to the app stores of Apple (App Store) and Google (Google Play). This has been
the result of actions taken by ACM together with other European regulators and the European
Commission. First of all, games that children buy as apps in app stores will no longer be promoted by
Apple and Google as ‘free’ games. Children and their parents will now be able to see whether in-app
purchases such as extra lives, weapons, or credits are available in apps before buying them. In this
way, they will be able to know if additional costs can be expected. In addition, users are now
explicitly asked to choose their payment settings. Users will be asked if they wish to enter their
password for each purchase or once every 15 minutes. The latter used to be the default setting,
which created a risk for unwanted purchases.
Consumers continue to be exhorted by online games to make in-app purchases. Children in
particular are sensitive to such direct exhortations. However, parents are now able to choose their
payment settings in advance in such a way that they can block all in-app purchases or that each
purchase requires entering their password. This reduces the risk of unwanted purchases or surprises
when receiving one’s credit card statement.
ACM will actively enforce compliance with the new cookie rules
In March 2015, the cookie rules were revised. A cookie is a small text file that is stored on the user’s
computer, when visiting a website. These cookies are able to track users across multiple websites,
thereby making it possible to create customized advertisements. Storing cookies on people’s
computers is bound by rules.
The new regulatory framework with regard to cookies prompted ACM to enforce the rules more
actively. ACM selected websites that did not inform, failed to obtain prior consent, and still stored
cookies. ACM subsequently sent out 40 letters to the publishers behind these websites to force them
to adjust their websites. All publishers that received such a letter in 2015 have already adjusted their
websites or are in the process of doing so.
ACM has taken the next step in the fight against spam
Spam messages are commercial messages that consumers receive without having explicitly given
consent for receiving them. Sending spam is prohibited. Many different types of parties are involved
when commercial messages are sent.


Advertisers that offer commercial messages;



Publishers own websites on which they publish advertisements, or they own databases with
email addresses to which they send these messages;



Affiliate networks manage networks where advertisers and publishers are able to find each
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other. As such, they are a key player in the fight against spam.
ACM had previously fined an affiliate network. Following that case, two other large affiliate networks
faced up to their responsibilities in the fight against spam. These affiliate networks now require
advertisers and publishers to demonstrate they have explicit consent from consumers that wish to be
sent commercial emails. If this is not the case, no mass mailings can be sent over these platforms,
which may ultimately lead to exclusion from the network. These firms will actively inform advertisers
and publishers about the rules.
Attention of Dutch hosting industry drawn to digital pollution
The Netherlands is high in the rankings of countries in which the most criminal content is hosted
online. That is why, in 2014, ACM, the Dutch national police, Delft University of Technology (TU
Delft) and the Dutch Public Prosecution Service (OM) started a joint project, called ‘Nederland
Schoon’ in Dutch (which corresponds to ‘clean Netherlands’ in English). Its objective is to improve
the self-cleaning capacity of the Dutch hosting industry.
TU Delft has developed a method to measure digital pollution on the Dutch internet. On the basis of
the results of these measurements, ACM and the national police in 2015 sat down with the hosting
providers of the most polluted networks in the Netherlands. In these discussions, ACM and the
national police found that the industry is willing to tackle the problem of digital pollution in the
Netherlands. Whether or not these efforts have led to a decrease in the digital pollution in the
Netherlands will be revealed by a study in mid-2016.
Lower payment fees for online purchases
Several major businesses, including the largest meal-delivery service providers and airline ticket
providers in the Netherlands, have lowered their payment fees. They charged consumers too high
fees when paying for their online purchases using payment methods such as credit cards or iDeal, a
widely-used online payment method in the Netherlands.
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2.2

Willingness to invest in telecommunications networks and energy
networks

ACM wishes that optimal investments are made in telecommunications networks and energy
networks. In its regulation of the telecommunications market, ACM wishes to stimulate the rollout of
networks further. In the energy market, ACM requires network operators to ensure their energy
networks are secure at an affordable price for consumers. Our interventions thus influence the
investment decisions of telecommunication companies and network operators.
In 2015, ACM created more incentives to invest in fixed-telecom networks. In addition, ACM clarified
the investment framework for the energy market.

2.2.1

More incentives to invest in fixed-telecom networks

In 2015, ACM created more incentives to invest in fixed-telecom networks.
Many opportunities to make fixed-telecom networks faster and better
In the Netherlands, there are two companies that each have their own fixed-telecom network:
UPC/Ziggo (cable) and KPN (copper and fiber-optic). With investments, the cable and copper
networks can be made much faster than they are now. KPN’s fiber-optic network currently covers a
quarter of the Netherlands, and this will only continue to grow. With fiber-optic networks, even higher
download speeds can be achieved. Making telecom networks even faster and better is therefore
technologically possible.
More competition gives KPN and UPC/Ziggo an incentive to invest
KPN and UPC/Ziggo need to be challenged by their competition to take advantage of those
technological opportunities successfully. In late-2015, ACM published the market analysis decision
on unbundled access. In that decision, ACM mandated that KPN give other telecom providers access
to its network. With this decision, other telecom providers are able to offer all telecom services. This
competition, ACM believes, will stimulate UPC/Ziggo and KPN to offer better and faster services. In
order to do so, they will have to continue investing in their own networks.
New regulatory regime for KPN offers opportunities for investment
The rules that ACM imposed on KPN in the market analysis decision on unbundled access offers
KPN the opportunity to continue to make investments. With that objective in mind, the regulatory
regime for the copper network has been designed differently than before. Requirements such as
access to street cabinets discouraged investments in a better and faster network. ACM has retracted
those requirements. In the market analysis decision, ACM offered market participants room for
designing an alternative access service themselves, which is called virtual unbundled access. KPN
has managed to reach agreement with market participants. With that agreement, KPN is able to
make the copper network in the entire country faster and better.
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Access to the fiber-optic network has already been working well so far. Various market participants
have already started using this form of access. ACM makes sure that KPN is able to recoup its costs
that it has already incurred in order to give others access to its network. KPN is therefore able to
continue with the expansion of its fiber-optic network.
2.2.2

Clarity about the investment framework for the energy market

ACM stimulated the creation of cross-border connection for electricity, advised the Ministry of
Economic Affairs about the legislative process called STROOM, and began preparations for the new
regime for tariff regulation.
Investment proposals for cross-border connections have been awarded incentives
In 2015, ACM issued a decision with which it stimulated TenneT to invest in the construction of a new
cable. TenneT is the transmission system operator of the grid in the Netherlands. In addition, ACM
issued a decision about the way it regulates the costs for the new cross-border connection between
the Netherlands and Germany (Doetinchem-Wesel). With these special rules for cost assessments,
ACM awarded two investment incentives. The European Union has designated both projects as
European projects of common interest. These projects are needed to complete the internal energy
market, and to make more cross-border trade possible.
Funding the cross-border connections with tariff revenues
Certainty has a positive effect on the investment climate. From now on, TenneT pays for the
investments in cross-border connections form the tariff revenues. These investments consequently
fall directly under ACM’s tariff regulation. At the same time, the auction of scarce cross-border
transmission capacity continues to exist. ACM created certainty over what should happen with these
auction revenues by concluding a competence agreement with TenneT. In the agreement, it has
been laid down that, over the next few years, buyers will get back the auction revenues that have
already been received, as well as those that will be received in the future. As a result, this has a
mitigating effect on the tariffs.
ACM gives advice about legislative process STROOM
ACM gave EZ advice about streamlining existing energy laws into the STROOM program. The Dutch
acronym STROOM stands for streamlining, optimization, and modernization. Its objectives are to
offer a clearer and unequivocal framework, and, in part because of that, to better facilitate the energy
transition and market developments. Over the course of 2015, ACM issued recommendations for the
STROOM decision, and the ministerial regulation STROOM. In late-2015, the Dutch Senate voted
down the bill.
In preparation of the new tariffs from January 1, 2017
On the basis of energy laws, ACM issues decisions that eventually lead to tariffs. This calls for
careful preparations. As part of those preparations, ACM consulted with stakeholders about
important parts of the new regulatory regime for the energy networks. Certainty and broad support for
the way ACM regulates the energy networks will help create a stable investment climate.
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2.3

Government tenders

ACM is attentive to indications about unfair competition in government tenders. Such tender
processes unfortunately do not always lead to a fair outcome. For example, if companies contact
each other beforehand in order to rig their bids, it will result in an unfair outcome. The government
may consequently be forced to spend more taxpayers’ money than if the tender procedure had gone
well.
In 2015, ACM educated buyers about anticompetitive risks in government tenders. In addition, ACM
paid attention to possible abuses in government tenders in the IT sector.
The outcomes of the tenders may yield clues about possibly unfair competitive practices by the
companies involved. That is why ACM asked for tender data from TenderNed, and analyzes this
information in order to track down potential problems.

2.3.1

Education for buyers about competition risks

In 2014 and 2015, ACM educated buyers about anticompetitive risks in government tenders.
These educational efforts produced new indications about potential problems.
In September 2014, a team of ACM experts answered the phones for a week to answer questions
from buyers about government tenders. ACM paid visits to various contracting authorities, among
other organizations, to give presentations.
In March and December 2015, ACM organized two meetings for purchasing agents about the
anticompetitive risks in government tenders. ACM gave the attendees tips about how to spot and
prevent manipulation in tender processes. ACM discussed several examples of real-world cartel
agreements. Purchasing agents were able to ask questions to ACM experts. Furthermore, they also
had the opportunity to pass on information about potential cartels.
ACM’s tips about spotting and preventing illegal agreements in tender processes can be found on
ACM’s website (in Dutch) as well as in a handy leaflet (in Dutch).

2.3.2

Attention to possible abuses in the IT industry

In 2014, ACM called on anyone who had information about fraud connected to government tenders
for IT services to share such information with ACM. That call was triggered by an episode aired by
Dutch investigative-journalism TV show ZEMBLA about possible abuses in public procurement, and
the possible involvement of the IT industry therein.
ACM’s call generated dozens of indications. However, none of them have led to further
investigations.
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2.4

Health care consumers

There is room for collaborations in the health care industry. Such collaborations must be in the
interest of consumers, both as patients and as insured. But cooperation sometimes leads to market
behavior that does not benefit consumers.
In 2014, ACM educated (in Dutch) health care purchasing agents and health care providers about
the procurement of health care services under the Social Support Act (Wmo). In addition, ACM
followed trends in drug costs. ACM carried out an investigation into the large differences in prices
that AstraZeneca asked for heart burn drug Nexium (esomeprazol) inside and outside hospitals.
ACM came to the conclusion that, in this case, there was no violation of the Dutch Competition Act.
Also, ACM published a paper in which it outlines the drug market and the entry of generic drugs (The
pharmaceutical market under the microscope).
Attention for collaborations in primary care
In 2015, ACM devoted a lot of attention to collaborations between health care providers in the
primary-care segment such as general practitioners (GPs), physical therapists, psychotherapists,
speech therapists, and all other primary-care providers. It turned out that primary-care providers are
holding back from working together, even in situations where cooperation would be in the interest of
patients and the insured. The impression has arisen that the Dutch Competition Act prohibits many
forms of cooperation with the threat of fines constantly looming.
ACM believes it is important that there is enough room for innovation and health care-related
cooperation. ACM sought to clarify this message in different ways. First, ACM responded to several
real-world situations (in Dutch) in which GPs perceived competition rules as an impediment to
cooperation. Also, ACM published Basic principles for the oversight of primary care’ (in Dutch:
‘Uitgangspunten toezicht eerstelijnszorg’).
ACM takes part in the public conversation
ACM took part in the public conversation on collaborations in GP care. For example, a debate was
held in Amsterdam on June 10, 2015, about the future of GP care. It was organized by the committee
behind a manifesto that thousands of GPs have signed (called ‘Het roer moet om,’ which means
‘Change the Course’). Other participants included health insurers, Dutch MPs, trade associations,
and the Minister of Health Care, Welfare and Sport.

2.4.1

Clarification of real-world examples in GP care

In June 2015, ACM responded (in writing) to several real-world situations (in Dutch) in which GPs
perceived competition rules as an impediment to cooperation.
These real-world examples had been submitted by the Dutch National Association of General
Practitioners (LHV). With this information, ACM wished to give GPs and other primary-care providers
more clarity about the different options for cooperation within the boundaries of the Dutch
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Competition Act.
Following from ACM’s responses to these real-world examples, it appears that that there is a lot of
room for GPs to collaborate. ACM’s starting point is that the Dutch Competition Act does not impede
collaborations that benefit patients and the insured. Such is the case, ACM believes, for example,
with collaborations that are aimed to improve the care for patients, or that increase the efficiency for
the insured. According to ACM, however, patients and insured are harmed if GPs collectively set the
level of the reimbursements or if they share patients among themselves in order to protect their
revenues.

2.4.2

Room for cooperation in primary care

In September, ACM released a publication titled ‘Basic principles for the oversight of primary care’ (in
Dutch: ‘Uitgangspunten toezicht eerstelijnszorg’), in which it confirmed the opportunities for
cooperation between primary-care providers.
ACM made clear how it seeks to promote collaborations that are in the interest of patients and the
insured, and how it seeks to prevent harmful collaborations. ACM sees sufficient room for
cooperation without violating competition rules.
ACM promotes cooperation between market participants in order to improve health care with the
interests of patients and the insured in mind. In many cases, the benefits for patients and the insured
offset the drawbacks, and participants are able to continue with the initiative. This includes, for
example, initiatives to improve the quality of treatments or to introduce new treatment methods and
innovative technologies. Also, consultations between health care providers in a specific region or
town and health insurers about developments in the health care industry are allowed.
If ACM receives indications about collaborations that may harm competition, it may ask the
participants to adjust their initiative. ACM counts on relevant market participants (such as health
insurers, patients’ organizations or medical professionals) to submit any indications they might have
if they feel harmed. If the participants adjust their initiative swiftly and conclusively, ACM will then see
no reason to take any further action.
With these basic principles, the competition rules have not changed. If market participants bargain
collectively, for example, in order to negotiate a higher price, or where they share patients among
themselves, patients and insured are harmed. These types of arrangements drive up health care
costs, and reduce the number of options for patients.
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2.5

Switching barriers in the health insurance and energy markets

ACM wishes to take away any switching barrier that consumers face in the health insurance and
energy markets. In 2015, ACM once again took a closer look at switching behavior.
Many consumers believe that switching providers is a lot of hassle. They are afraid of losing what
they have, and believe that the benefits are too low. If consumers do not switch, current providers
see no need to do their best, and new providers get fewer opportunities. ACM wishes to take away
switching barriers in order to stimulate consumers to look for the best offer. Particularly in markets
where competition was introduced not so long ago, such as in the health insurance and energy
markets, it is vital that consumers take on the role they were given.

2.5.1

Switching barriers in the health insurance market

For the second time, ACM in 2015 studied switching behavior in the health insurance market. The
number of individuals that are looking around for a new health insurance is rising (30% compared
with 25% in 2014). The number of switchers has more or less remained the same. Among switchers,
price is still the most important reason to switch (61%). In addition, they name more often other
reasons such as coverage (34%) and the freedom to choose one’s doctor (20%).
It is essential that consumers are able to make conscious and well-informed choices when looking for
a health insurance that meets their needs. Each year, from mid-November until January 1,
consumers are able to choose a new health insurance. A step-by-step guide can be found on Dutch
consumer information portal ConsuWijzer for consumers who wish to switch. In the fall of 2014, 1 in 5
consumers that were looking around actually used this information.

2.5.2

Switching barriers in the energy market

Between July 2014 and July 2015, 15.1 percent of all Dutch households switched energy providers.
Never before did so many Dutch consumers switch energy providers. In terms of switching rates, the
Netherlands is one of the top countries in Europe.
More switchers were satisfied with the switching process itself. In 2014, 96 percent of all switchers
said they were satisfied. On July 1, 2015, only 2 percent said they were dissatisfied. Of all
consumers, almost 40 percent indicated they started their search for information about switching by
using a comparison website.
The most important reason for switching is the price of energy. If those that have never switched yet
switched to the cheapest provider, their savings could be as high as EUR 400 per year. Prices of
natural gas and electricity continue to drop. In 2014, the energy bill of an average Dutch household
went from EUR 1,715 to 1,699 per year.
ACM has spent a lot of time in making sure that the provision of consumer information is good and
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correct. As a result, consumers are able to their offers. In 2014, ACM explained in the document
‘Provision of information in the consumer energy market’ (in Dutch) exactly what information must be
given to customers. ACM forced several companies, which had not presented their offers fairly or
transparently, to do so after all.
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2.6

Entry into the banking sector

Competition in the banking sector plays a role in the choices that consumers and businesses have
when it comes to payments, savings, and loans.
In 2015, ACM carried out a study into competition in the market for SME (small and medium-sized
enterprises) loans from banks. ACM concluded that competition in this market was suboptimal. Next
to the study itself, ACM also released a visual summary (in Dutch).
In 2014, ACM conducted a study into ways to improve competition between banks, so that
consumers and businesses could have more choice. In 2015, ACM’s recommendations from this
study were followed: the Minister of Finance asked Actal, the Dutch Advisory Board on Regulatory
Burden, to carry out a study into regulatory burden in the financial sector. That study was published
in 2015.

2.6.1

Competition in SME loan market is suboptimal

In 2015, ACM conducted a study into competition in the market for SME loans. ACM observed that
competition has decreased over the past few years. Only a limited number of banks is active in this
market, there are high barriers to entry, and comparison-shopping SMEs or alternative sources of
funding exert little competitive pressure.
In order to solve this problem, the entry of new providers as well as the growth of alternative sources
of funding must be stimulated. Furthermore, it is also important that banks are clearer about the
interest rates that SMEs need to pay. ACM will launch a study into the possible introduction of bank
account number portability when switching banks. Such an option could reduce the barrier to switch
to a different bank, both for SMEs and for consumers.
In principle, the Dutch Minister of Finance agrees with ACM’s recommendations. He is a proponent
of asking the banking industry to make their tariffs and offers for SMEs more transparent. In addition,
he will sit down with the banks and talk about the calculation of the penalty interest rate.

2.6.2

Red tape in the financial sector

In 2014, ACM published a study about the barriers to entry in the retail banking sector. Based on the
study, ACM makes nine recommendations to the Dutch Minister of Finance and the Dutch Cabinet to
increase competition in the banking sector.
One of the recommendations was to reduce or simplify existing rules. This makes it easier for new
banks to enter the market. And competition between banks will increase. As a result, the Dutch
Ministry of Finance commissioned a study into the laws, rules, and administrative burden. This study
into regulatory burden in the financial sector was carried out in 2015 by Actal, Dutch Advisory Board
on Regulatory Burden.

2015 ACM Annual Report
46

In its study, Actal comes to the conclusion (in Dutch) that the Minister of Finance is indeed able to
lower the barriers to entry, as well as the regulatory burden on smaller banks. The minister will
review the entire licensing process, and will look into proportional regulation. In a letter (in Dutch) to
the Dutch House of Representatives, he writes that he will work out the idea of a ‘banking license
light version.’ Such licenses take into account that smaller or new banks pose less of a risk to
financial stability, and these licenses lower the barriers to entry such banks.
ACM is glad that its recommendations from 2014 have been followed up in this manner.
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3 Consumers
Businesses should be able to compete freely for the favor of consumers. It is important that
consumers know their rights, and take on an active role in the market. That in turn forces businesses
to do their best.
Since ACM recognizes the central role that consumers have, it informs them about their rights
through consumer information portal ConsuWijzer (in Dutch). Using campaigns, information and
other tools, ConsuWijzer makes sure that consumers are equipped with the right knowledge in order
for them to take on that envisaged active role in the market. Conversely, through ConsuWijzer, ACM
receives indications from consumers about any problems they run into. That is how ACM is open to
concerns and reports coming from the public.
ACM takes action against companies that do not play by the rules or harm consumers and
competitors.

3.1

Consumer rights

Consumers that are critical and who know their rights are able to keep businesses sharp.
In 2015, ACM focused on the enforcement of several new rules:


The new European consumer protection rules



The new Dutch Pawnshop Act



The new rules on cookies; a cookie is a small text file that is stored on the user’s computer,
when visiting a website.

Furthermore, a European directive on Package Travel was adopted. As a result, consumers are
better protected when purchasing package holidays and tours online. However, the Netherlands is
yet to transpose this new directive into national legislation.

3.1.1

Compliance with new European consumer rules

Since June 2014, new rules have been in place that protect consumers in case of off-premises sales
such as street vending, door-to-door sales, and sometimes stands in stores of another company. In
addition, consumers are in a stronger position when it comes to information that sellers must provide.
What information requirements apply and whether consumers are entitled to a cooling-off period
depend on the physical location of where the actual sale took place.
In 2015, ACM focused on problems that consumers experience as a result of traders’ failure to
comply with the new rules. When selecting its interventions, ACM always chose the instrument that
eliminated that harm in the short run, while offering an opportunity to explain the rules (which also
has a spill-over effect on other businesses).
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Off-premises sales
ACM sees customer-recruitment activities using stands in stores of other companies as off-premises
sales. With off-premises sales, consumers are entitled to a cooling-off period of 14 days. During that
14-day period, consumers are allowed to cancel their contracts for any reason. The contract’s
provider must actively inform consumers about this right, both during the sales talk and in the
contract.
ACM has made this clarification after examining the commercial practices of Dutch energy company
Essent. Essent sells energy contracts to consumers using stands in electronics stores and homeimprovement stores. Consumers usually do not visit these kinds of stores to take out energy
contracts. ACM considers this practice ‘off-premises sales.’ That is why they are entitled to a coolingoff period of 14 days. As more and more businesses recruit their customers in this way, this decision
therefore has a much wider effect.
Companies adjust their telemarketing-based customer-recruitment practices
In an effort to address the complaints about taking out unwanted long-term contracts over the phone,
the ‘written-consent requirement’ was introduced in the Netherlands, following the new European
consumer protection rules in June 2014. According to this requirement, any contract will only be
considered concluded if the consumer has given their consent in writing. Consumers are thus offered
time to think about whether or not they wish to accept the offer.
ACM has forced eight companies that heavily used telemarketing to adjust their customerrecruitment practices. These companies failed to apply properly the new rules regarding the writtenconsent requirements for telemarketing (particularly with regard to digital confirming the offer). Six
telecom companies have adjusted their customer-recruitment activities. After the call, consumers are
now offered more time to think about the offers they are given. The other two companies, which are
not active in the telecom sector, have stopped recruiting customers through telemarketing.
Lower payment fees for online purchases
In 2015, ACM contacted various online providers about the level of their payment fees that they
charged their customers when they used payment methods such as credit cards or iDeal, a widelyused online payment method in the Netherlands. In some cases, these fees were over 10 percent of
the total amount of their orders when paying by credit card. ACM talked to several companies such
the largest meal-delivery service providers and airline ticket providers, because they charged too
high costs. These providers have now reduced the fees they charge consumers, bringing them in line
with the rules.
According to the law, businesses can only charge the actual costs for payment. These are the
variable costs per transaction plus any fixed costs for the payment system itself. Other costs such as
personnel costs cannot be passed on in this manner. As businesses were still uncertain about how
they could comply with the new rules, ACM decided to contact businesses, explaining to them how
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they would be able to adjust their practices relatively fast.
3.1.2

Compliance with new Pawnshop Act

The Dutch Pawnshop Act protects consumers against too high interest rates, too short contract
periods, and unclear contracts.
Interim interest payments
Consumers that pawn something through pawnshops decide at the end of the pawn contract if they
wish to reclaim their collateral by repaying their pawn loans (plus interest) or that they surrender their
collateral as payment in full. If consumers are unable or do not want to repay their pawn loans at the
end of the pawn contract, they do not need to pay anything. It is also possible that a consumer and a
pawnshop agree to extend the pawn contract. In that case, the rules do not allow pawnshops to
demand from consumers to make interim interest payments.
The municipal pawnbroker in Amsterdam (Stadsbank van Lening) and the one in The Hague
(Gemeentelijke Kredietbank) offered customers the opportunity to ‘renew’ their pawn contracts
instead of extending them. This means that a new contract is created for a new contract period on
the condition that the interest on the current agreement is paid directly. ACM assessed this practice,
and argued such practices must be considered an ‘extension.’ That is why it imposed two binding
instructions on said municipal pawnbrokers. In January 2016, however, the District Court of
Rotterdam overturned these two decisions. According to the court, consumers are free to decide
whether or not to take advantage of the option of renewal. In addition, settlement of successive
contracts is allowed.
ACM deals with high interest rates
Since July 1, 2014, the maximum interest rate for pawn loans had been 9 percent. From July 1,
2015, this maximum became 4.5 percent per month. In addition, pawn loans must have a minimum
loan term of two months, within which consumers are able to reclaim their items. In addition, pawn
contracts must meet several transparency requirements. ACM checks whether or not pawnshops
must comply with these rules.
ACM has forced multiple pawnshops to adjust their interest rates and loan terms. In two cases, ACM
issued decisions. Online pawnshop 24Cash’ interest rate was 19 percent, which was higher than the
then-statutory maximum of 9 percent. Its loan term was at least one month, which was shorter than
the minimum of two months. ACM sat down with 24Cash to address these issues. 24Cash made a
commitment to ACM, promising it would bring its interest rates and loan terms in line with the rules
on pawnshops. ACM declared 24Cash’ commitment binding. Pawnshop ‘t Pandjeshuis Vos in the
southern Dutch city of Eindhoven also charged its customers too high an interest rate of 15 to 20
percent per month for pawn loans, and used too short a loan term of one month. ACM imposed an
order subject to periodic penalty payments on this pawnshop. ACM additionally investigated three
other pawnshops that used too high interest rates. They adjusted their practices immediately.
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3.1.3

New cookie rules

ACM actively enforces the new cookie rules. A cookie is a small text file that is stored on the user’s
computer, when visiting a website. These cookies are able to track users across multiple websites.
The new cookie rules mandate that, for the storage of cookies, website owners must inform visitors in
advance, and website owners must actively ask for the users’ consent.
There are cookies that are used to have the websites themselves function better, which are called
functional or analytical cookies. With such cookies, hardly any personal information (or none at all) of
individual users is collected and processed. With the new rules, website owners are no longer
required to inform users and ask for their consent for storing analytical cookies. This was already not
needed for the storage of functional cookies. For the storage of all other cookies, this is still needed.
Another new aspect is that government websites cannot use ‘cookie walls,’ with which visitors that do
not accept cookies are refused access to their websites.

3.2

Consumer education

ACM educates consumers through the website of its consumer information portal ConsuWijzer. In
addition, consumers can also get advice through social media. ACM runs campaigns in order to
make consumers aware of certain topics, and to enable them to make the right choices.
By informing consumers, ACM can prevent problems, tackle areas of concern, and promote
competition. ACM encourages consumers to take on an active role in the market, which leads to
more competition, opportunities for new entrants to the market, and the promotion of innovation.
Consumers who know their rights and take action stimulate companies to play by the rules and do
their best. Well-informed consumers are better able to choose the offer that suits them best.
Consumer education is one of ACM’s statutory tasks.
ConsuWijzer: free advice for consumers
ConsuWijzer is ACM’s consumer information portal, and is the eyes and ears of ACM. The consumer
information portal thus serves as an important barometer for ACM.
On the website www.consuwijzer.nl, consumers are able to find answers to frequently asked
questions. Consumers that need personal advice may contact ConsuWijzer by phone, an online
form, and by regular mail. Questions are increasingly submitted over Facebook and Twitter.
ConsuWijzer offers consumers free advice about their rights, and how they can exercise them. But it
also gives them practical advice about how they are better able to choose the offer that meets their
needs best. Finally, consumers are able to file complaints about businesses with ConsuWijzer. Such
indications are very important to ACM. That is how ACM can see what goes wrong in the market.
ACM uses ConsuWijzer.nl as a regulatory tool in order to collect indications from consumers about
harmful practices of businesses. The indications that ACM receives, may result in ACM taking action.
For example, ACM may decide to warn or impose fines on businesses that do not play by the rules.
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ConsuWijzer campaigns in 2015
By running awareness campaigns, ACM is able to inform consumers about a specific topic even
better. With such campaigns, ACM wishes to raise awareness among consumers, and remind them
of the actions that they are able to take themselves.
In 2015, ACM ran four consumer awareness campaigns via ConsuWijzer:
1.

‘No order, no pay’ (in Dutch: ‘Niet besteld? Geef geen geld!’)

2.

‘Have the courage to report’ (in Dutch: “Durf te melden”)

3.

‘Each app has its price’ (in Dutch: “Elke app heeft een prijs”)

4.

‘Mind how you pay, or pay the price later’ (in Dutch: “Reken af met verrassingen, kies
bewust hoe je betaalt”)

3.2.1

Consumer awareness campaign ‘No order, no pay’

In its consumer awareness campaign “No order, no pay” (in Dutch: ‘Niet besteld? Geef geen geld!’),
ACM called on consumers not to pay for any wrongful invoices. With its campaign, ACM wished to
prevent any consumer harm, and, at the same time, make it less financially attractive for companies
to send invoices for follow-up shipments to which consumers had never consented in the first place.
Companies regularly try to approach consumers in order to have them get to know their products or
services for free. What often happens is that consumers automatically sign up for follow-up
shipments as part of the free sample, even though this was not mentioned in the advertisement, and
they had not explicitly agreed to those paid follow-up shipments.
Terecht-checker
Consumers were able to use one of ConsuWijzer’s online tools called ‘Terecht-checker’ to find out
whether they truly agreed to follow-up shipments, and thus whether or not they need to pay.
ConsuWijzer also has a sample letter that consumers could use to send to debt collection agencies
and providers to inform them that they will not pay for the shipments, and why not.
Targeting seniors in particular
In this campaign, ACM specifically focused on reaching seniors, because this group could feel
intimidated by debt collecting agencies sooner. In several online videos, Jeanine Janssen
(Ombudsman for MAX, a television station targeting seniors), Eef van Osdorp (financial expert) and
Manon Vanderkaa (director of senior citizens association Unie KBO) explain to consumers what their
legal rights are.
Intensified oversight of follow-up shipments
During this campaign, ACM also stepped up its oversight of businesses that send unsolicited followup shipments. ACM imposed a fine of EUR 745,000 on Dutch hobby and collecting company
Lecturama Uitgeverij. Consumers who ordered a sample product from Lecturama at a low price were
subsequently sent unsolicited hobby and collecting products, which they had to pay for.
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In addition, ACM imposed a fine of EUR 200,000 on publisher Calatus B.V., which publishes the
Editie Enigma puzzle books among other titles, for having engaged in unfair commercial practices.
ACM additionally imposes fines on three individuals who exercised de facto leadership over these
violations. In a previous survey, consumers had indicated they were interested in receiving a free
edition of the puzzle book. They were subsequently given a call. However, in that call, Calatus failed
to provide consumers with crucial information about the subscription, leaving consumers unaware of
the fact that they had just taken out a subscription, and thus had to pay for these books.
Nationwide media attention
Thanks to the media attention that this campaign had generated nationwide, ACM was able to reach
millions of consumers. After the campaign, the number of reports that ConsuWijzer received about
unsolicited follow-up shipments doubled for a while. The campaign website with information and
advice continues to be one of the most visited pages of ConsuWijzer, even months after the
campaign had ended. It has produced a lot of additional information for ACM’s oversight activities.

3.2.2

Consumer awareness campaign ‘Have the courage to report’

During the campaign “Have the courage to report” (in Dutch: “Durf te melden”), consumers were able
to submit anonymously complaints for three weeks using a special form. In this way, ACM wished to
find out whether there were any consumer problems that until then had not been on its radar. With
this campaign, ACM wanted to assess whether consumers did not have the courage to submit their
complaints about bad purchases or abuses to ConsuWijzer, for example, because they were
ashamed of the product or service itself, or because they had fallen for a sales trick.
‘Taboo complaints’
In order to make it easier for consumers to come forward, ConsuWijzer published a top 10 of ‘taboo
complaints’ that consumers would rather submit anonymously.
Campaign has been a success
ConsuWijzer’s campaign to have consumers submit complaints that they had not yet dared to report
has been a success. Via ConsuWijzer, ACM received 100 reports through the special form, and
several more through social media. Approximately 25% of those complaints concerned erotic
products, such as the lack of any warranty. In addition, various complaints were submitted about
dating sites and debt collection processes.
The day after the launch of the campaign, ConsuWijzer.nl had already been visited 2.5 times more
than on an average day. With this campaign, ACM has demonstrated that, through reports submitted
to its consumer information portal, it would like to get a complete picture of where problems occur.

3.2.3

Consumer awareness campaign ‘Each app has its price’

With its awareness campaign called ‘Each app has its price’ (in Dutch: ‘Elke app heeft een prijs’),
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ACM made consumers more aware about the ‘price’ of apps. As a result, consumers realize better
what they say yes to when installing apps. Although they might pay little or nothing at all for the app
itself, they often do not realize that their personal data can also be a currency.
Privacy paradox
What we are observing is a so-called ‘privacy paradox’. The special campaign video explains this
phenomenon. Young people say they find online privacy very important. Yet, if asked what concrete
actions they are taking, it turns out that they do little to protect their online privacy. That is why this
video brings the online realm into the offline reality: are consumers just as willing to pay for their
coffee with, for example, the private messages found on their phones?
Check the apps
Before installing an app, consumers should find out what information it wants to gain access to, and
then decide whether they want to agree to that or not. There may be alternative apps that do cost
money, but that do not need as much information. With some phones, users can change the settings
of apps after installation. For this campaign, ACM collaborated with Veiliginternetten.nl (an initiative
of several Dutch ministries, industry, and the European Commission about safe surfing), among
other organizations. In addition to ACM’s campaign, consumers were able to do a test on
Veiliginternetten.nl, which provided simple instructions for consumers to change the app settings on
their phones.
Attention for the campaign
When looking at the comments on social media, the fact that you often pay for apps with your data
has been an eye opener to many consumers. Judging from the high number of shares and likes on
social media, it can be concluded that this campaign perfectly tied in with a current consumer topic.
The online campaign video attracted a lot of attention, and has been widely shared on Facebook and
Twitter. In total, the video has been watched over half a million times on Facebook and YouTube.
During the campaign, the number of visitors to ConsuWijzer’s website doubled.

3.2.4

Consumer awareness campaign ‘Mind how you pay, or pay the price later’

In the campaign “Mind how you pay, or pay the price later” (in Dutch: “Reken af met verrassingen”),
the method of payment for online purchases was central. Online shopping among Dutch consumers
is increasing. It is therefore important that consumers make a conscious decision about their method
of payment when making online purchases, so that they do not lose their money if online stores fail to
deliver the purchased products or in case of any other problem.
Method of payment
Consumers can pay in different ways, for example, in advance or afterwards, insured or uninsured.
For example, if they choose to pay afterwards or insured, they will not lose their money if something
goes wrong. Also, with some payment methods where consumers pay in advance, they are able to
get their money back if the online store fails to deliver the purchased products.
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An online video was part of the awareness campaign. It attracted a lot of attention from consumers,
while educating them at the same time.
Shop Scan
The Online Shop Scan on ConsuWijzer is a tool to assess whether or not online shops are
trustworthy. ACM can take action against online stores that fail to deliver.
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3.3

Consumer protection

Consumers are central to ACM’s thinking. That is why ACM enforces the rules that protect
consumers against unfair treatment by businesses. ACM acts against businesses that do not comply
with these rules. ACM tries to find the best solution to the identified problems.

3.3.1

Rapid interventions by ACM protect consumers

ACM wishes to end as quickly as possible any harmful practices of businesses that are a problem for
consumers. Sometimes a lot of reports about a certain practice or a certain business are filed with
ACM or ConsuWijzer. ACM will then assess whether a rapid intervention is the appropriate approach
in each individual case. With such interventions, it is able to solve consumer problems in a swift and
efficient manner with a lasting effect.
In 2015, ACM focused on, among other issues, businesses with similar commercial practices, and on
businesses in the same industry. This approach was not without any obligations on the part of those
businesses ACM contacted. That is why ACM in late-2015 conducted follow-up checks of the
previously approached businesses.
Unsolicited follow-up shipments
Companies try to approach consumers through advertisements on social media, websites or in the
streets in order to have them get to know their products or services for free. What often happens is
that consumers automatically sign up for follow-up shipments as part of the free sample. If
consumers then refuse to pay the bills for the follow-up shipments, they are often sent reminders or a
collection agency is even hired to collect payment. Many consumers are intimidated or assume that
they had not paid any attention when agreeing to the free sample, and then decide to pay under
pressure. However, according to the law, they do not need to pay if they had not explicitly agreed to
those paid follow-up shipments.
With its consumer awareness campaign “No order, no pay” (in Dutch: ‘Niet besteld? Geef geen
geld!’), launched in June 2015, ACM wished to show to consumers that they were not alone, and that
the law protects them.
Fitness chains
Dutch fitness chain Fit for Free used terms and conditions that did not comply with consumer
protection regulations. Also, it failed to display the prices of its membership plans clearly and in full
on its website. ACM contacted Fit for Free about these issues, and instructed them to adjust their
practices. Fit for Free subsequently adjusted its conditions and prices. ACM then talked to twelve
other major Dutch chains of fitness centers about the prices they charged, and about the conditions
they used. ACM had received many reports about these chains. These chains subsequently adjusted
their practices of their own accord. In one case, ACM had to threaten with a fine in order to force the
fitness chain in question to revise its conditions.
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Follow-up check on more than 40 companies
In November 2015, ACM enforcement officials conducted a follow-up check on over 40 businesses.
These businesses were contacted in 2014-2015 because they had violated consumer protection
rules. These businesses subsequently adjusted their practices. In order to make sure its actions had
a lasting effect, ACM checked whether these businesses still complied with the rules. Three of them
had slipped back into their old, unwelcome patterns. ACM thus imposed orders subject to periodic
penalty payments, after which they decided to adjust their practices after all. ACM informed the other
businesses of the positive results.

3.3.2

Unfair commercial practices of debt collectors

In 2015, ACM launched a study into the debt collection industry because consumers had reported
problems to consumer information portal ConsuWijzer,
The study revealed that debt collection agencies regularly harmed consumers with their commercial
practices:


debt collection agencies confront consumers with wrongful claims;



debt collection agencies confront consumers with wrongful costs, and their invoices are
unclear;



debt collection agencies put pressure on consumers in an unacceptable way to pay their
debts.

It turns out that consumers are not fully aware or completely unaware of their rights when it comes to
debt collection processes. ACM has found there are sufficient indications that these problems occur
on a regular basis, caused by a large group of debt collection agencies. These problems often affect
low-income individuals with relatively high debts. Such consumers are particularly vulnerable.
Both ACM and the Netherlands Authority for the Financial Markets (AFM) have enforcement powers
to take action. ACM and AFM have joined forces in order to tackle these problems as effectively as
possible.

3.3.3

Dealing with rental agencies

ACM has ensured that rental agencies do not charge lessees any agency fees if they also act on
behalf of the lessors.
Agencies are only allowed to charge the lessor any agency fees
Lessees are legally protected against any conflict of interests the rental agencies might have. If rental
agencies act on behalf of both lessors and lessees when dealing with apartments and houses for
rent, they are only allowed to charge lessors agency costs. ACM in 2014 established that rental
agencies often routinely charge lessees agency costs, while sometimes also charging lessors
agency costs.
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Rental agencies comply with their commitments
Dutch rental agencies NederWoon Verhuurmakelaars, Rots Vast and Direct Wonen made
commitments to ACM that, from January 2015, they would no longer charge lessees agency fees
when acting as an agent for both lessors and lessees. In 2014, Direct Wonen suspended its agency
activities. NederWoon and Rots-Vast now charge lessees agency fees, and not the lessor. However,
they do charge lessees administrative costs of, on average, EUR 250 to EUR 350. This is
considerably less than the one month’s rent that, until January 1 2015, had been charged as agency
costs. With regard to administrative costs, ACM sets the condition that these cannot be a veiled form
of agency costs, and that the level thereof must be reasonable.
ACM forces Duinzigt to adjust its practices after Supreme Court ruling
ACM has looked in the rental agency market from a broader perspective. Several rental agencies still
did not comply with the rules, which prompted ACM to take enforcement actions. In October 2015,
the Supreme Court of the Netherlands confirmed that, if a rental agency lists an apartment on its
website, it thus acts as an agent for the lessor. The Supreme Court emphasized that, in that case,
the lessee cannot be charged any agency costs. Rental agency Duinzigt Woonservice B.V. acted as
an agent for both lessors and lessees, and charged lessees agency fees. After the Supreme Court
ruling, ACM forced Duinzigt to adjust its practices by imposing an order subject to periodic penalty
payments. Duinzigt did adjust its practices within the imposed deadline.
Rule will also apply to rooms for rent
The rules protecting consumers against unlawful agency fees currently only apply to rentals of
independent dwelling units. The Dutch House of Representatives recently approved new legislation,
as a result of which said rules will also apply to rooms for rent. In addition, it will also become clear
that rental agencies are not allowed to charge lessees any costs at all (administrative or otherwise).

3.3.4

Dealing with certification labels

In 2015, ACM commissioned a study into the trend of certification labels. The goal was to assess
whether there are any problems with such labels, and if so, whether ACM could play a role in solving
those problems.
The study revealed that consumers are losing confidence in certification labels because of the
proliferation of such labels and because of the lack of certainty over what such labels actually mean.
As a result thereof, the credibility of all certification labels has come under pressure. ACM cannot
solve this problem by itself. That is why ACM published this report, and argued in favor of measures
that will end this proliferation such as a framework for the creation and management of certification
labels. ACM is of the opinion that it is the responsibility of market participants and trade associations
in particular, together with consumer organizations, to take steps towards establishing a framework
for the creation and management of certification labels. The government can help coordinate and
stimulate that process.
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3.3.5

Clear information in energy offers

In 2014, ACM explained what information energy companies must give to consumers. In 2015, ACM
took enforcement actions against energy companies that had failed to give consumers correct or
complete information.
Offers that are easy-to-understand and easy-to-compare
All offers to consumers for switching energy companies must be easy-to-understand, and consumers
must be able to compare these with other offers. In 2014, ACM explained in the document ‘Provision
of information in the consumer energy market’ exactly what information must be given to customers
when offering them energy contracts, and what information customers must be offered in the
subsequent phases.
The following requirements have been agreed upon, among other aspects:


Consumers must be informed in advance about all costs, thereby generating a total price;



Providers must state the correct costs for network management, as these vary per network
operator;



Consumers must be informed clearly about the cooling-off period;



Consumers must be informed clearly about the start of the contract;



When stating the total price, the total annual costs must, in any case, be displayed;



Consumers must be clearly informed about whether they purchase green or brown power.

ACM reprimanded 7 energy companies about unclear information
ACM had checked the information on websites of several energy providers, and found that providers
continued to violate the rules.
ACM established the following violations:


The level of the network management costs was not clear or easy-to-understand;



Consumers were unable to calculate properly their expected annual costs;



Energy companies provided incorrect or unclear information about the statutory cooling-off
period;



Essential information about the price was unclear and came too late in the process;



Resellers gave consumers unclear information about the fact that they were not suppliers
themselves;



Energy companies failed to comply with the 2015 Code of Conduct for Consumers and
Energy Suppliers, for example with regard to the ‘personalized offers.’

ACM dealt with the providers with the most serious violations first. By imposing orders subject to
periodic penalty payments, ACM forced four providers to adjust their websites. Nuon, Windunie and
Energieflex did so, while Gewoon Energie took its website offline. ACM reprimanded three other
energy providers for similar violations, but did not impose any orders subject to periodic penalties.
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They had adjusted their information on time, thereby avoiding any order subject to periodic penalty
payments.
With its actions, ACM has ensured that consumers are given correct personalized offers online.
Transparency has thus been increased. ACM continues to keep a close watch on the information on
the websites of suppliers. In addition, ACM will take a closer look at the information presented in the
contracts that consumers receive after accepting an offer, as well as at the information that is given
over the phone (telemarketing) or at the door/in the street.

3.3.6

Sufficient information about sustainable energy

ACM finds it critical that consumers who opt for sustainable energy are given sufficient information
about it.
Energy suppliers inadequately inform consumers with solar panels
Consumers that generate power with solar panels are allowed to feed their ‘excess’ energy into the
grid. In return, they are offered a feed-in tariff for the excess energy, which credits their energy bill.
Energy suppliers are required to offer a reasonable feed-in tariff.
Many energy suppliers inform consumers with solar panels inadequately about feed-in tariffs and
credits on their energy bills for generating power, even though they are statutorily required to inform
them properly. ACM has reminded energy suppliers of this obligation, and will strictly monitor
whether suppliers improve their provision of information. If they fail to do so, ACM will start taking
enforcement actions.
Green power of Dutch energy company Innova was not green in 2013 and 2014
Only with Guarantee of Origin (GO) certificates are energy companies able to prove that the supplied
power really was green. The GO certificates that a power company has purchased must be cancelled
in its administrative system. This requirement guarantees that each kilowatt hour of green power that
is produced can only be sold once. ACM checks whether energy companies use the right types and
amounts of GO certificates when supplying green power.
ACM established that, in 2013, Innova cancelled insufficient GO certificates, and, in 2014, it even
failed to cancel any GO certificates at all. Innova offered its customers green power, and
subsequently purchased GO certificates for these sales. However, Innova then failed to cancel the
required GO certificates in its administrative system, as a result of which these customers were
actually supplied brown power. That is why ACM imposed additional requirements on Innova Energie
in order to be allowed to continue to supply power.

3.3.7

Energy auctions adjust their auction procedures

At energy auctions that use reference prices, the auctioneer sets a minimum price in advance after
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conducting some market research of his own. Bids of energy providers that were below the reference
price used to be excluded from the auction. ACM therefore launched an investigation into energy
auctions following indications from market participants as well as media reports about possible pricefixing agreements and misleading conduct.
From an antitrust point of view, the use of reference prices is prohibited if it appreciably impedes
competition. However, ACM’s investigation revealed that this was not the case here. Energy auctions
only cater to a small segment of the energy market, and consumers are not dependent on energy
auctions for competitive deals. However, if energy providers solely used energy auctions when
offering their products to consumers, and these energy auctions only used reference prices, then
ACM could see potential anticompetitive risks. In order to eliminate these risks for the future, ACM
sat down with market participants, and agreed to including bids that are below the reference price in
the auctions, and to consumers having the option of accepting such bids.
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4 Competition
The objective of ACM is to make markets work in the interest of consumers. This means that
businesses must be able to compete with one another so that consumers have enough options.
To that end, ACM takes action against cartels and businesses that abuse their dominant positions. In
addition, ACM assesses mergers and acquisitions in order to prevent businesses from becoming so
large because of such concentrations that they can dominate the market. That way, consumers
continue to have an actual choice, and businesses continue to compete with each other for the favor
of customers.
In addition, ACM enforces compliance with the Dutch law on competitive neutrality, the Dutch Act on
Government and Free Markets. This law contains rules the government must comply with in order to
prevent unfair competition with commercial businesses. ACM is an independent regulator. That is
why it also oversees government organizations that are active on markets.
The Monitor Financial Sector (MFS), which is a special team within ACM, carries out on a permanent
basis studies into the functioning of the financial sector. MFS looks into markets of which we have
found indications that they do not function optimally, or that they function poorly. MFS studies can be
prompted by indications submitted by consumers, businesses, regulators or ministries. MFS helps
ACM track down violations of the Dutch Competition Act, and assess mergers and acquisitions.

4.1

Competition oversight

ACM takes action against cartels and abuses of dominant positions.
Cartels
Companies sometimes agree not to compete with one another. They raise prices together or they
agree not to work in each other’s territories. These kinds of arrangements are called cartels.
According to Dutch antitrust rules, cartels are prohibited. They distort competition, which, at the end
of the day, is harmful to consumers.
Dominant positions
Some firms are larger than others. They stay ahead of the competition because they make an
excellent product. That is healthy competition, and there is nothing wrong with that. ACM can take
action if a company with a dominant position harms the competitive positions of its competitors. For
example, the dominant firm excludes competitors from a market at the expense of consumers, as
they will have fewer options. In addition, taking advantage of buyers by asking unreasonably high
prices, or refusing to supply products to certain buyers may also be abuses of dominance, which can
harm consumers.
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Using different instruments
By using different instruments, ACM looks for the most effective and efficient way to solve
competition problems. This can be a commitment, a fine or an order subject to periodic penalty
payments.
In 2015, too, did ACM select various instruments from the full range of tools at its disposal. For
example, ACM imposed fines on manufacturers of natural vinegar, and on businesses in other
sectors. In addition, ACM published an analysis the sustainability arrangements concerning the socalled ‘Chicken of Tomorrow.’ Also, ACM issued two informal opinions about collaborations involving
cancer treatments. ACM gave insight into its strategy and enforcement priorities with regard to
vertical agreements. And ACM published an information brochure about vertical agreements,
enabling businesses to test their own agreements to the antitrust rules.

4.1.1

Fines on natural-vinegar manufacturers for cartel agreements

In August 2015, ACM imposed fines on two manufacturers of natural vinegar (also known as white or
distilled vinegar), which are Kühne and Burg, for having made cartel arrangements.
Kühne and Burg had made arrangements about the offers they gave to multiple clients that produce
these types of food products. They also exchanged price and production information. Natural vinegar
is a product that manufacturers use in various consumer products such as sauces, salads, and
pickles (or gherkins).
Burg was imposed a fine of EUR 1.8 million. Kühne escaped a fine of EUR 4.6 million because it had
notified ACM of these arrangements, and it closely cooperated with the investigation. The fines were
lowered by 10 percent because both Kühne and Burg had acknowledged the violation. The violation
lasted from 2001 through 2012.
In this case, ACM has also imposed fines on individuals who were involved in the cartel
arrangements. Two employees of Burg were imposed fines of EUR 16,000 and EUR 54,000. In the
case of Kühne, three individuals exercised leadership over the cartel arrangements. These three
individuals escaped fines varying between EUR 22,500 and EUR 135,000.

4.1.2

Fines for other cartel agreements

In late-2015, ACM imposed fines on several firms, totaling almost EUR 15 million. These firms had
concluded cartel agreements, thereby eliminating fair competition.
In four separate cases, ACM imposed fines. In some of these cases, ACM imposed fines on several
individuals who exercised de facto leadership, totaling approximately half a million euros, for their
roles in the cartel agreements.
Some of the offenders fully cooperated with ACM’s investigations, and acknowledged their
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wrongdoings. ACM subsequently mitigated their fines. At the same time, one undertaking
implemented structural changes to its practices in order to prevent future violations. ACM is expected
to announce more details about these cartel cases at a later time in 2016.

4.1.3

Industry-wide arrangements for the so-called Chicken of Tomorrow restrict
competition

In early-2015, ACM analyzed the arrangements between supermarkets, poultry farmers, and broiler
meat processors regarding the selling of chicken meat produced under enhanced animal welfarefriendly conditions, which is the so-called ‘Chicken of Tomorrow’. One particular element of these
arrangements is that Dutch supermarkets remove regular chicken meat from the shelves. ACM
concluded that these arrangements restrict competition in the consumer market for chicken meat.
ACM analyzed whether the arrangements concerning the ‘Chicken of Tomorrow’ qualify for the
exception allowed under the Dutch Competition Act. One of the conditions for businesses to qualify
for an exemption from the prohibition of cartels is that the benefits for consumers should exceed the
harm inflicted on them such as fewer options for consumers and a higher cost price. The higher
animal welfare-friendly standards in the plans for the ‘Chicken of Tomorrow’ include slightly more
space and slightly more litter on the floors, and the chickens live a couple of days longer. In addition,
environmentally friendly measures are taken. ACM examined whether these measures are valued by
consumers. The analysis revealed that consumers are prepared to pay more for animal-welfare and
environmental improvements, but not for the measures of the ‘Chicken of Tomorrow.’ The benefits of
the environmentally-friendly measures were calculated on the basis of shadow prices. On balance,
consumers do not benefit from these arrangements.
ACM discussed its analysis with the parties involved. They decided to suspend the joint
implementation of these arrangements. Furthermore, they wished to explore other alternatives for
their arrangements. ACM believes that less far-reaching measures are possible that may also lead to
making the chicken meat offered in supermarkets more sustainable such as improved consumer
education about the options with regard to sustainable chicken meat.
Roundtable discussion about ACM’s analysis
Following its analysis of the arrangements for the ‘Chicken of Tomorrow,’ ACM was invited by the
Standing Committee on Economic Affairs of the Dutch House of Representatives to take part in the
roundtable discussion on Thursday July 4, 2015. Chris Fonteijn, Chairman of the Board of ACM, took
part in that discussion.
ACM’s vision document on competition and sustainability
In 2014, ACM published its Vision document on Competition and Sustainability. In it, ACM explains to
what degree sustainability initiatives of businesses are compatible with competition law. In order to
provide even more insight into its assessments of sustainability initiatives, ACM analyzed the
industry-wide arrangements for the so-called Chicken of Tomorrow, among other plans. In addition,
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Henk Don, Member of the Board of ACM, spoke on June 11, 2015, in front of the Dutch Competition
Law Association (VvM) about the “Application of ACM’s Vision document on Competition and
Sustainability in practice”.

4.1.4

Enforcement priorities with regard to vertical agreements

In April 2015, ACM published a document, providing insight into its strategy and enforcement
priorities with regard to vertical agreements between suppliers and buyers. In its enforcement
actions, ACM particularly focuses on those agreements that negatively affect consumers.
Agreements between, for example, a supplier of a certain product and retailers that sell that product
to consumers can have both positive and negative effects for consumers. Consumers benefit from
vertical agreements that lead to better service or new suppliers in the market. However, these kinds
of agreements can also result in less choice or higher prices for consumers.
There are also types of vertical agreements that ACM will not investigate in detail because these
have already been exempted by legislation and regulations. This is the case, for example, if the
market shares of the parties involved are small. With regard to agreements that are not considered
exceptions, ACM makes an initial assessment of their effects on consumers. In that assessment,
ACM weighs the positive effects of the agreements against their negative ones. ACM chooses to
investigate those agreements where the negative effects exceed the positive ones. A more in-depth
follow-up investigation could lead to ACM taking enforcement actions, which, for example, could
mean prohibiting the agreement or imposing fines on the businesses involved.
At various national and international meetings, Chris Fonteijn spoke about ACM’s oversight of
vertical agreements. For example, he spoke in late-2014 at the Dutch Competition Law Association
about this topic, and also at a conference in Brussels in late-2015.
Information chart for businesses
ACM is an open regulator. That is why it has developed an information chart (in Dutch) for business
owners that wish to test the agreements they have made with their buyers and suppliers against
antitrust legislation. By answering questions about the nature, the scope, and the effects of the
agreements to which they are a party, they will be able to assess whether such agreements may
have negative effects on consumers. These are also the types of agreements that ACM would
investigate first.
Commitments made by Booking.com
In April 2015, ACM said it was positive about the commitment made by booking website
Booking.com in France, Italy, and Sweden. Under these commitments, hotel owners are allowed to
offer lower prices for their rooms on platforms other than Booking.com. According to ACM, the
competition concerns, which are associated with the best price guarantee that Booking.com had
imposed on hotel owners, have been taken away, while retaining the benefits to consumers.
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ACM was actively involved in in the pan-European approach. ACM had refrained from launching an
investigation of its own, as it expected that this pan-European approach would eliminate risks in the
Dutch market.

4.1.5

ACM’s opinions on proton therapy and breast cancer treatment

In 2015, ACM issued two information opinions about possible collaborations in cancer treatments.
Market participants have the option of requesting ACM to issue an informal opinion. With an informal
opinion, ACM is able to clarify its application of antitrust rules in a specific case.
Opportunities for proton therapy centers for cancer treatment
In March 2015, ACM answered the questions of whether health insurers were allowed to procure
proton therapies from one proton therapy center for the treatment of cancer. According to ACM, the
arrangements made between health insurers to conclude a contract with a single treatment center is
not allowed under competition rules. However, ACM does see opportunities for collective
procurement of proton therapy abroad.
Proton therapy is an innovative method for the treatment of certain types of cancer. At the moment,
there is no treatment center in the Netherlands. Dutch patients resort to treatment abroad. The Dutch
minister of Health, Welfare and Sport issued four authorizations to build such treatment centers in the
Netherlands.
According to ACM, one or more such centers will be created even without these arrangements.
Multiple centers ensure more choice for patients. If health insurers jointly conclude a contract with
one treatment center, it reduces the odds of other centers being created.
Collaboration between hospitals to improve care for breast cancer patients
ACM cleared the collaboration plans of six Dutch hospitals to improve their care for breast cancer
patients. ACM offers room for collaborations between market participants that are not competitors of
each other, and that wish to improve the quality and efficiency of their care.
In May 2015, six Dutch hospitals asked ACM whether they were allowed to collaborate with each
other in order to bring their care for breast cancer patients to a higher level. Their plan was to
negotiate collectively with health insurers. Health insurers would subsequently be able to purchase
this care under uniform conditions. The six hospitals would work together in a collaboration called
Santeon.
ACM established that the six Santeon-hospitals were active in different regions in the Netherlands,
and their catchment areas have little or no overlap when it comes to breast cancer care. ACM came
to the conclusion that the collective negotiations of the Santeon-hospitals with health insurers
concerning breast cancer care would not result in any appreciable restriction of competition.
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4.2

Concentration control

Businesses may decide to merge, to acquire a competitor, or to launch a new business together.
These new businesses can become so large that too little competition remains in the market. The
government has drafted rules to prevent businesses from becoming too powerful or too large as a
result of concentrations. ACM ensures that businesses comply with the rules, and assesses mergers
and acquisitions before they take place.
In 2015, ACM issued a total of 88 decisions about planned concentrations. Among these decisions,
ACM gave the green light to the acquisition of British publishing company Mecom by Belgian rival De
Persgroep after an extensive investigation. ACM also cleared the merger between two games of
chance: Stichting Exploitatie Nederlandse Staatsloterij (SENS) and Stichting Nationale
Sporttotalisator (SNS). However, ACM did not clear the planned merger between two hospital groups
in the southwestern part of the Netherlands, near the cities of Dordrecht and Gorinchem: Albert
Schweitzer Hospital and Rivas Zorggroep.
Exemption applications due to potentially ‘irreparable damage’
Large undertakings are, normally speaking, only allowed to merge after they have notified ACM of
their planned concentration, and after ACM has completed its assessment thereof. In critical
situations, ACM can grant an exemption in order to prevent irreparable damage inflicted on the
undertakings involved if they had to wait for ACM’s assessment.
In 2015, ACM granted 4 exemptions, while substantively assessing the respective concentration
notifications afterwards. For example, investment firm RCPT Beheer (in Dutch) in September 2015
was allowed to acquire technical-contracting firm Imtech T&I Group, following an emergency decision
(in Dutch) by ACM. Thanks to a fast-track assessment on ACM’s part, RCPT Beheer (Egeria) was
allowed to acquire the Traffic and Infra division of Imtech.

4.2.1

Acquisition of Mecom by rival De Persgroep cleared

In February 2015, ACM approved the acquisition of British publishing company Mecom Group Plc.
(Mecom) by Belgian publishing company De Persgroep Publishing N.V. (De Persgroep). This new
publishing company publishes national and regional newspapers, as well as free local papers, in
almost the entire Netherlands.
De Persgroep is the publishing company behind several major Dutch national newspapers such as
Algemeen Dagblad and De Volkskrant. It also owns national radio station Q-music, and various
websites such as Autotrack. Mecom’s subsidiary Wegener publishes several regional Dutch
newspapers such as De Gelderlander and De Twentsche Courant/Tubantia.
On October 8, 2014, De Persgroep and Mecom applied for a concentration license with ACM. ACM
looked into the merger’s effects on advertising space in newspapers and free local papers, as well as
on printing and delivery of newspapers. With regard to advertising space, ACM found that advertisers
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will continue to have sufficient alternatives. Moreover, they would also be able to place ads in other
media such as TV, radio, internet and in advertising brochures. With regard to the printing capacity,
ACM came to the conclusion that, after the acquisition, enough printing companies will continue to
exist that are able to print newspapers (including at night).
Only with the delivery of newspapers, additional arrangements were needed in order to continue to
have enough competition. After the acquisition, De Persgroep/Mecom will deliver newspapers in two
thirds of the Netherlands. Other newspaper publishers would thus become too dependent on De
Persgroep/Mecom’s delivery network.
De Persgroep offered to continue the current delivery arrangements with the distribution business of
Telegraaf Media Groep. Newspaper publishers that do not have their own distribution network, such
as NRC Media, thus also benefit from this offer. This way, distribution of all newspapers against fair
conditions has been guaranteed. These arrangements will be in place for at least the next ten years.
ACM thus cleared the acquisition on this condition.

4.2.2

Merger between two Dutch games of chance cleared

In December 2015, ACM cleared the merger between Stichting Exploitatie Nederlandse Staatsloterij
(SENS) and Stichting Nationale Sporttotalisator (SNS).
After the merger, the market for lotteries and lottos will have two major competitors. One is the
combination SENS/SNS, which owns the National Lottery (in Dutch: Staatsloterij), the Millions Game
(Miljoenenspel), the Lotto Game (Lottospel), Eurojackpot, and Scratch Tickets (Krasloten). Its main
rival will be Nationale Goede Doelen Loterijen N.V. (GDL). GDL offers the Postal Code Lottery
(Postcodeloterij), the Bank-Giro Lottery (BankGiroLoterij), and the Friends Lottery (Vriendenloterij).
These two competitors will each have approximately half of the market for lotteries and lottos.
ACM has established that the lotteries of SENS and SNS hardly compete with one another. The
abovementioned games of chance each have their own loyal customer base. Consumers rarely
switch games of chance. Furthermore, the Netherlands has strict regulations regarding games of
chance, which are a contributing factor to the limited competitive options for these games of chance.
The merger will thus have a limited effect on the market for games of chance. Chances are that the
online gambling market will be legalized in the Netherlands in 2017. ACM therefore also assessed
what the competitive position of the combination SENS/SNS would be in that new environment. In
any case, such a market will have powerful international competitors.
An appeal has been filed against ACM’s decision.
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4.2.3

Concentration control in the health care industry

In 2015, ACM took a total of 18 decisions about concentrations in the health care sector, including
three in the hospital sector.
Among other decisions, ACM cleared the acquisition of LangeLand Hospital in the Dutch city of
Zoetermeer by the Reinier Haga Group, which has hospitals in nearby The Hague and Delft. ACM
also cleared the acquisition of Ommelander Hospital Group by University Medical Center Groningen
(UMCG). Both organizations are active in the north of the Netherlands. In July, ACM decided that the
planned acquisition of the pharmacies and wholesale activities of Dutch company Mediq by rival
company Brocacef had to be investigated further. As a result of ACM’s decision, Brocacef had to
apply for a license with ACM. Furthermore, two mental-health care institutions, Parnassia Groep and
Stichting Antes, were not allowed to merge just yet. ACM decided that a further investigation was
necessary as the concentration could have a negative effect on competition.
ACM prohibits proposed merger between two Dutch hospital groups
In July 2015, ACM blocked a merger between hospitals for the very first time. ACM prohibited the
proposed merger of two hospital groups in the southwestern part of the Netherlands, near the cities
of Dordrecht and Gorinchem: Albert Schweitzer Hospital and Rivas Zorggroep. With this prohibition,
ACM prevented potential negative effects on patients and the insured such as higher prices, reduced
quality, or less innovation.
These two hospital groups are strong competitors of each other. This follows from, among other
sources, ACM’s investigation into patient flows, a survey among GPs, and information from health
insurers. ACM also explored the options of patients and health insurers to discipline the merger
hospitals. ACM has found that these options are insufficient. Patients have limited options ‘to vote
with their feet’ and to switch hospitals. ACM’s investigation also revealed that, after the merger,
health insurers would have insufficient alternatives to negotiate good prices and quality with the
merger hospital.
Albert Schweitzer and Rivas have filed an appeal against ACM’s decision. It is now up to the courts
to assess ACM’s ruling.
ACM considers personal union between two Amsterdam hospitals a merger
The two academic hospitals in Amsterdam, Academisch Medisch Centrum (AMC) and VU medisch
centrum (VUmc) (in Dutch), wished to create a single, joint board of directors. They asked ACM
whether their planned adjustments to the articles and memorandum of association (or bylaws and
articles of incorporation) would be considered a merger. The adjustments concern the provisions
regarding the appointment, suspension, and dismissal of the members of the board of directors and
of the supervisory board of both organizations. In response to the hospitals’ question, ACM issued an
informal opinion. In it, ACM came to the conclusion that the proposed adjustments would lead to a
complete and permanent personal union that can be considered a merger. ACM did not carry out a
substantive assessment (not yet). ACM will do so after both parties have passed the process of the
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health care-specific merger assessment carried out by the Dutch Healthcare Authority (NZa), and
after they have filed a merger application with ACM.
Public debate on mergers in the health care sector
Like in 2014, ACM’s concentration control in the health care sector was the subject of much public
debate in 2015. ACM wished to give more clarity about its oversight by, among other activities, taking
part in a June roundtable discussion about mergers in the health care sector. This discussion was
organized by the standing committee on Health, Welfare and Sport (VWS) of the Dutch House of
Representatives. As independent regulator, ACM also prepared a written contribution to this
discussion (position paper in Dutch). In it, ACM gives an outline of how it assesses planned mergers
in the health care sector under the Dutch Competition Act, and it offers suggestions for a more health
care-oriented merger assessment, should lawmakers wish to introduce one.
In addition, in July 2015, an article about ACM’s concentration control in the hospital sector was
published in Dutch antitrust magazine Markt & Mededinging (in Dutch). The authors of that article are
ACM employees. In it, they explain how ACM assesses concentrations in the hospital sector, and
what considerations play a role in that process.

4.2.4

Effects of concentration control

In 2015, ACM also devoted attention to the effects of its concentration control.
Supermarkets have not become more expensive following mergers
ACM had a study carried out into three major supermarket mergers between 2009 and 2012, which
involved hundreds of supermarket stores of three Dutch supermarket chains: Jumbo, C1000 and
Super de Boer. It turned out that the supermarket mergers had no effect on the prices that
consumers paid for their products. It was also revealed that, after the mergers, product variety in
virtually all supermarkets had increased. In several towns, the increase in product variety as a result
of the merger was slightly less.
The study confirms that ACM uses the right approach in its assessments of the effects of
supermarket mergers on consumers. The conditions that ACM had imposed were effective. During
the merger, the supermarket chains had to sell stores in several cities or towns. That way,
consumers continued to have a choice, and competition between supermarket chains was retained.
Effect study of two telecom mergers in Austria and the Netherlands
ACM, the European Commission and the Austrian telecom regulator RTR carried out a joint study
into the effects of two telecom mergers in both countries. The study looked into the tariff trends in
each country where these mergers had taken place, and compared them with countries where no
telecom mergers had occurred.
In the Netherlands, after the merger between T-Mobile and Orange, prices of plans dropped less
rapidly than those in countries where no mergers had occurred. Fewer participants in the market
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might be an indication of less competitive pressure. However, the identified price effects could also
have been the result of the merger between KPN and Telfort in 2005. That is why ACM was unable
to draw any definitive conclusions about the effect of the T-Mobile/Orange merger on prices.
Debate on the consequences of hospital mergers
In April 2015, various media outlets ran stories about the possible negative effects of hospital
mergers. These stories had been triggered by the publication of a position paper (in Dutch) of the
Dutch Healthcare Authority (NZa) about the functioning of the Dutch health care system. The NZa
uses economic models to make projections about price increases after mergers, and often includes
such projections in an opinion that it gives to ACM. ACM looks at these projections in connection with
the other elements of its assessment of hospital mergers.
ACM responded to the comments regarding the negative effects of hospital mergers, and regarding
oversight thereof. It did so, for example, in a blog on Skipr.nl written by Chairman of the Board Chris
Fonteijn. In addition, in a June roundtable discussion, ACM talked about mergers in the health care
sector. This discussion was organized by the standing committee on Health, Welfare and Sport
(VWS) of the Dutch House of Representatives. As independent regulator, ACM also prepared a
written contribution to this discussion (position paper in Dutch). In it, ACM concluded that, given the
enforcement practices of both ACM and the NZa, health care providers are, in most cases, able to
merge without necessarily any antitrust problems arising. In instances where such problems do arise,
ACM will take action. That is why, later in 2015, ACM blocked the merger between two hospital
groups in the southwestern part of the Netherlands, near the cities of Dordrecht and Gorinchem:
Albert Schweitzer Hospital and Rivas Zorggroep.

2015 ACM Annual Report
71

4.3

Competitive neutrality

Government organizations are allowed to engage in economic activities, and thus regularly compete
with private companies. However, these government organizations must comply with certain rules in
order to prevent unfair competition with private companies. These rules have been laid down in the
Dutch act on competitive neutrality, the Dutch Act on Government and Free Markets (in Dutch: Wet
Markt en Overheid).
According to the Dutch Act on Government and Free Markets, government organizations must
include all costs in the price of their product and/or service if they enter a market. In addition, they are
not allowed to give preferential treatment to their own government undertakings over their
competitors, for example, by offering favorable conditions on loans. As independent regulator, ACM
enforces compliance with these rules. Since July 1, 2014, the Dutch Act on Government and Free
Markets applies to all economic activities of government organizations.
ACM enforces the Dutch Act on Government and Free Markets
In 2015, ACM issues several enforcement decisions under the Dutch Act on Government and Free
Markets, particularly in the recreation sector. For example, the municipalities of Zeewolde, De Marne
and Cuijk had failed to include all costs into the tariffs of their marina berths, and the municipality of
Oldambt adjusted its tariffs for spots in RV parks (or motorhome campsites) at the instruction of
ACM. Also, ACM informed the Dutch Ministry of Defense that it had made a mistake in its cost
projection for a so-called ferry flight, which turned out to be too low.
Sector studies
In March 2015, ACM published 3 sector studies about the functioning of the Dutch Act on
Government and Free Markets. These three sectors were commercial-waste collection, commercial
exploitation of sports facilities, and that of parking garages. Government organizations are active in
all three of these sectors, and are possibly in competition with commercial rivals. ACM established
that, in these sectors, the law is observed by municipalities, but that the law only helped realize equal
competitive positions among government organizations and commercial businesses to a limited
degree.
ACM concluded that, with regard to sports facilities and parking garages, so-called ‘public-interest
decisions’ are often used. Such decisions render the Dutch Act on Government and Free Markets
inapplicable. For example, municipal councils can decide that their local sports centers are important
to the public interest. So in order to be able to offer sports facilities at affordable prices, it is
undesirable to include all costs in the prices.
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5 Sector-specific regulation
ACM regulates the energy market, telecom market, postal service market, and several transport
markets. These are markets with few providers, and in some cases even a monopolist. With its
sector-specific regulation, ACM aims to offer consumers more options, and to ensure that they are
able to get services at a good price-quality ratio.
These complex markets call for a professional approach from the regulator. Depending on the
individual market, ACM can use different instruments. For example, ACM sets the tariffs of energy
companies, because they do not have any competitors as a result of their natural monopolies. On the
telecom and postal-services markets, ACM is able to open up networks. That is how competitors are
able to use those networks in order to offer services themselves. This leads to more options for
consumers and businesses. In several transport markets, ACM makes sure, for example, that
monopolists do not charge more costs than allowed.

5.1

Regulation of the energy market

ACM’s regulation of the energy market promotes innovation, safeguards the investment climate, and
ensures that prices for natural gas and electricity are as low as possible.
The energy market consists of participants that operate networks, and of participants that supply
energy to consumers and businesses using one of these networks. Supplying energy is a free
market. The transmission system operators are monopolists. That is why specific legislation, which
ACM enforces, applies to the energy market. ACM does so because consumers benefit from having
affordable and secure energy. Regulation and oversight constantly evolve.
ACM upholds unbundling of energy companies
In late-June 2015, the Supreme Court of the Netherlands ruled that the Independent Grid
Administration Act (or Unbundling Act) is not at odds with European law. ACM subsequently received
enforcement requests. In late-2015, ACM decided to give energy company Delta 19 months and
energy company Eneco 14 months to unbundle their network-management activities from the rest of
their respective companies. ACM issued three enforcement decisions following numerous requests it
had received for taking action. These decisions prevent consumers and businesses from running the
risk of not getting supplied any electricity or natural gas. After all, after the unbundling, the networkmanagement activities are no longer exposed to the risks coming from commercial activities.
ACM staff stationed in the Caribbean Netherlands
In November 2015, the Dutch House of Representatives passed the Dutch Act on Electricity and
Drinking Water on BES (in Dutch: Wet Elektriciteit en Drinkwater BES), with BES standing for the
Caribbean islands of Bonaire, Saint Eustatius and Saba. Under this act, ACM is expected to be
charged (at some point in the foreseeable future) with new tasks regarding regulation of the drinking
water and energy supply on those islands. In late-2015, ACM took the first step in preparation for
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those new tasks, and stationed two of its staff members on Bonaire for two years. These Bonairebased ACM officials will set up and organize ACM’s regulatory practice in the Caribbean
Netherlands. On Bonaire, ACM will use the facilities of the National Office for the Caribbean
Netherlands (RCN), and will work closely together with the relevant stakeholders such as the public
bodies and other regulators.
ACM gives advice on the costs and tariffs of drinking water
The Dutch Ministry of Infrastructure and the Environment (I&M) asked ACM for advice about
determining the weighted average cost of capital (WACC) for the Dutch drinking-water companies. In
2015, ACM gave advice about the WACC and the drinking-water tariffs. In 2014 and 2015, the
WACC was 4.8 percent. ACM advised to lower the WACC to 4.2 percent for 2016 and 2017. This
represents a saving of approximately EUR 37 million per year for consumers.
In 2015, ACM also carried out an analysis of how the tariffs were set in 2014 and 2015. The analysis
revealed a trend of rising investment on the part of drinking-water companies. ACM also found
several deficiencies. For example, Waternet failed to act in a transparent manner when consumers
were returned any exceeding of the maximum permitted cost of capital. However, the exceeding was
fully returned to consumers spread out over 2013, 2014 and 2015.

5.1.1

ACM makes energy affordable

ACM ensured that electricity and natural continue to be affordable in 2016
Regional transmission tariffs for electricity and natural gas slightly lower
In 2016, consumers will pay slightly less for the transmission of electricity and natural gas of their
regional network operators (distribution system operators). The transmission tariffs also dropped in
2014 and 2015. The maximum tariff decreases, on average, from EUR 327.52 to EUR 321.80. Each
network operator has a different maximum tariff.
Transmission tariffs for electricity over the high-voltage grid
In 2016, the revenues of TenneT (in Dutch) will increase by approximately EUR 13 million compared
with the costs in 2015. The maximum permitted revenues in 2016 are EUR 468 million. With these
funds, transmission system operator TenneT is able to cover the capital costs of new, major
investments such as the grid expansions in the Noordoostpolder region and near The Hague
(Wateringen-Bleiswijk), among other projects.
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Transmission tariffs for natural gas decrease
ACM ruled that transmission system operator for natural gas GTS is able to operate more efficiently.
GTS made investments in a new pipeline in the southern province of Zeeland, and in the expansion
of a blending station in the western province of North-Holland, which is used for nitrogen injection.
Such investments raise the cost of capital. Despite the compensation of all of GTS’ capital costs, the
tariffs for natural gas go down by EUR 35 million in 2016.

5.1.2

ACM increases security of supply, and safeguards quality

Through various actions in 2015, ACM gave a boost to the security and quality of the energy supply
in the Netherlands.
Over 30 market participants were granted an exemption from appointing a DSO
Grid owners or natural-gas network owners are required to designate a public distribution system
operator (public DSO). Such DSOs operate networks in accordance with the thereto-related statutory
requirements. In some situations, ACM can grant a network owner an exemption from that obligation.
These are called ‘closed distribution systems.’ Examples include railway stations, hospitals, airports,
and chemical-industrial locations.
In 2015, ACM issued over 30 decisions on exemption applications. In its rulings on appeals against
decisions in which no exemption was granted, the Dutch Trade and Industry Appeals Tribunal (CBb)
made statements that clarify the interpretation of the law. For example, students who lived on
campus in student housing cannot be considered domestic buyers. The CBb also ruled that ACM
had correctly refused to grant Amsterdam airport Schiphol an exemption.
ACM investigates power outage
On March 27, a failure occurred in TenneT’s Diemen distribution substation, which led to the
complete outage of this substation. As a result, a large part of the province of North-Holland, and a
small part of the adjacent province of Flevoland had no power. ACM launched an investigation into
this power outage and will take into account the reports about the power outage that TenneT had
published.
ACM safeguards independence and financial health of DSOs
ACM took enforcement action against Dutch distribution system operator (DSO) Delta for using the
same name and logo as those used for the commercial activities of the parent company (DELTA) to
which Delta belongs. The law prohibits such joint use as it allows commercial business units to
benefit from the name recognition and reputation of the network company. Consumers must be able
to make a clear distinction between the DSO that performs the statutory tasks such as the
transmission of electricity and natural gas, and the business units that perform commercial activities.
Joint use of the logo is not fair towards other commercial rivals as it gives DELTA’s business units
the edge over them. An appeal against this decision can still be filed.
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Security of supply and financial health are essential for DSOs to operate well. In late-2014, ACM
imposed two fines on Dutch energy network operator Rendo in the Dutch city of Meppel. According
to ACM, Rendo had performed inadequate inspections of the metering equipment in a biomass
power station and it had failed to report important information about its financial position to ACM on
time. Later in 2015, ACM decided (in Dutch) to lower the fine on Rendo with respect to the question
of timeliness. Inconsistencies in the law about metering equipment led to the cancellation of the other
fine. Oversight of the financial health of DSOs helps realize a secure supply of energy.
ACM helps improve the quality of supply
ACM drew up rules for companies that wish to supply green natural gas. For example, since January
1, 2015, energy providers have been allowed to transport green natural gas if they are able to prove
what the source of that gas is. These new rules clarify the requirements for production and supply.
And that clarity helps promote the investment climate for green natural gas, as well as the transition
towards a sustainable energy supply.
ACM also revised the license application procedure for supplying energy to consumers. This helps
speed up the application process. The main difference with the ‘old’ procedure is that it has become
much clearer in advance what is expected from applicants.
ACM tightened the license requirements of two energy suppliers. ACM had attached additional
requirements to energy company de Unie’s license for supplying energy. The reason was that the
accounting processes of DE Unie that concerned the processing and sending of annual energy and
final bills, as well as the internal supervision of these processes, were not in order. Consumers must
be able to rely on the idea that their energy companies have their accounting processes in order.
ACM also imposed additional requirements on energy company Innova Energie in connection with its
supply license. Innova Energie had failed to comply with the rules regarding green power. The socalled Guarantee of Origin (GO) certificates that are mandatory for selling green power had indeed
been purchased by Innova, but they were not processed correctly in its administrative system. The
additional requirements that ACM imposed on the supply licenses of these companies are to help
improve their administrative processes. As a result, the reliability and the quality of the supply of
energy increase.
The provision of information to consumers had to improve as well. In 2015, ACM put in a lot of effort
in improving the provision of information in the energy market. For example, ACM sat down with
suppliers about their information to solar-panel owners. And ACM in 2015 also reprimanded a
considerable number of energy providers in connection with unclear websites and misleading
information about prices and expected costs. Because of a lack of improvement on the part of the
energy companies, ACM was forced to impose orders subject to periodic penalty payments in certain
cases.

5.1.3

Towards the internal market for energy

Together with its European partners, ACM helped design the European internal market, and
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improved the connections with neighboring countries.
ACM helps build the internal market
ACM implemented measures to improve utilization of the cross-border connections for electricity.
Smarter use of the grid will result in lower electricity prices. The existing grid will be utilized better
than it is now. This can be realized by making the transmission system operators (in the Netherlands,
that is TenneT) calculate available capacity for cross-border transmission using an improved
calculation method. As a result, more electricity can be transported. This so-called ‘Flow-based
market coupling’ increases welfare for all participating countries. The more efficient coupling of
markets is currently in place between the Netherlands, Belgium, France, Germany, Luxembourg and
Austria, though the aim is eventually to couple the entire European continent, creating a single
market.
Utilization of the capacity on the cross-border connections for natural gas has improved because of
ACM’s actions. The ability to return unused transmission capacity to the TSO is a precondition for an
efficient allocation of transmission capacity. Thanks to ACM, capacity that has been booked for
transmission purposes but that is not used can now be withdrawn. European rules apply to long-term
contracts, which are called ‘Use it or lose it.’ Together with our fellow regulators in Belgium and the
United Kingdom, ACM has fleshed out these rules further. This joint interpretation ensures that we
apply the rules uniformly on both sides of the border. Thanks to this coordination with our
neighboring countries, more unused capacity will become available.
By introducing new auction rules, ACM made it easier to trade electricity across borders. This
process took place at a European level. Cross-border transmission capacity that can be used for a
month or a year (long-term) is scarce. The highest bidder is able to buy scarce transmission capacity
on exchanges. That makes trading easier. Producers will have a better idea of what their future
turnover will be from cross-border trade, and energy companies will have more certainty over their
future costs of the power they procure. In late-2015, ACM designated 2 exchanges as so-called
NEMOs, which means they are allowed to sell electricity on the cross-border connections of the
Netherlands. Businesses that supply cheap electricity are more likely to be allocated capacity to
transmit that power across borders.
ACM enabled the operators of the NorNed cable to manage this cable even better. The NorNed
cable is the submarine cable between the Netherlands and Norway. As a result of its length of 580
kilometers and of the conversion from alternating current to direct current, this cable suffers
considerable transmission and distribution losses. There may be situations where the cable is in
operation, but that the auction revenues do not offset the costs because of these losses. Under the
Electricity Grid Code, grid operators are allowed since mid-2015 to take such losses into account.
This means that, in their calculations of the transmitted volumes and prices, the Norwegian and
Dutch TSOs, from now on, take into account the transmission and distribution losses on the NorNed
cable. In that context, they will have to submit a proposal containing a percentage, which both
national regulators need to approve. ACM ruled (in Dutch) in line with the TSOs’ proposal to set this
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percentage at 3.2 percent. Furthermore, ACM made arrangements with the Dutch and Norwegian
TSOs about how to deal with possible losses in Norwegian transmission capacity. These
arrangements help fully utilize the cross-border connections.
ACM gave input for the design of the European internal market
The natural-gas markets in the Netherlands and the United Kingdom serve as examples for the rest
of Europe. That is one of the conclusions of the report about the Gas Target Model published by
ACER, the Agency for the Cooperation of Energy Regulators in Europe. The Gas Target Model
explains what features a well-functioning gas market should have.
ACM helped draw up a vision on the new market model for electricity. The new market model
describes how the internal energy market can help the energy transition the most efficiently. The
energy transition will change how the electricity market operates as we will increasingly deal with
solar power and wind power. That is why the European Commission in 2015 made a call at a
European level to come up with visions about this problem. ACM gave input to the European process
of formulating a vision regarding the new market model.
One of the elements of the new market model is the new European balancing rules. Balancing refers
to keeping the grid in balance. ACM considers the legislative amendment on electricity balancing as
the final part of the electricity market that has not yet been integrated at a European level. ACM is cochair of the working group that advises the European Commission about this amendment. With the
new balancing rules, fewer measures will have to be taken in one’s own country in order to keep the
grid in balance as other countries are now also able to contribute. In that context, ACM aims to
involve market participants when supporting the balancing process. This market-oriented approach
helps complete the internal European energy market in an efficient manner.
In 2015, ACM together with other European regulators drew up a report, examining what activities
network companies are allowed to engage in. Due to the energy transition, traditional activities are
changing. Network companies, too, start carrying out new activities such as electric transportation,
smart grids, and power storage. The question is how these activities relate to the core business of
network companies, which is the transmission of energy. ACM finds it important that there is clarity
about this. Furthermore, businesses should be given equal opportunities. Fair competition leads to
competitive prices, higher quality, and innovation. Network companies are not allowed to abuse their
monopoly positions in system operation. However, they could play a key role in initiating new
services and products. With this report, ACM and other European regulators offer more clarity about
how they see the role of network companies.
ACM is building trust in the European internal market
Trust in cross-border energy trade is a key prerequisite for a well-functioning internal market for
energy. In 2015, ACM registered (in Dutch) all market participants that are active in the Netherlands,
trading in electricity and natural gas. In order to prevent insider trading and market manipulation in
the energy markets, all businesses that trade are, since October 7, 2015, required to report their
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transactions in electricity and natural gas. And in order to make it easier to track down suspicious
transactions, businesses are required to register with ACM. This will make insider trading and market
manipulation more difficult. ACM is able to penalize violations with fines, which can be as high as 10
percent of the offender’s global turnover.
By fighting market manipulation, ACM fosters trust in the energy wholesale market. To this end, ACM
closely collaborates with a considerable number of trading platforms, gives guidance, and actively
track down abuses. In 2015, ACM reminded a huge number of market participants of their obligation
to publish insider trading under the Regulation Energy Market Integrity and Transparency (Remit).
ACM encourages market participants to report any violations.

5.1.4

Heat

Since 2014, ACM sets the maximum prices for the supply of heat in accordance with the Dutch Heat
Act.
Price for heat slightly decreases in 2016
In 2015, ACM set the maximum tariffs of the Dutch Heat Act for 2016. Next year, average
households will almost pay as much as they did last year. In total, the annual costs of heat will
decrease by EUR 5 to EUR 1,069 for an annual consumption of 35 GJ. ACM sets the heat tariffs
because consumers and businesses are unable to switch heat suppliers or switch to natural gas. The
slight decrease is the result of the drop in the tariff of transmission costs for natural gas, among other
reasons.
ACM calculates the financial return of heat suppliers
In general, ACM concluded (in Dutch) that heat suppliers without any property did not earn
unreasonably high returns in 2013 and 2014. With regard to 2014, the actual returns were lower than
what can be considered reasonable. It was the case too in the previous study by ACM from 2010. In
2014, the average return was lower than in 2013. This could be explained, for example, by the milder
winter of 2014, which resulted in lower revenues.
Developments regarding the Dutch Heat Act
In 2015, consumer information portal ConsuWijzer received many indications and complaints about
heat supply. Several of these complaints and indications triggered follow-up investigations by ACM.
In 2015, an enforcement investigation was launched. ACM also said that a study should be
conducted into the No More Than Otherwise principle (in Dutch: Niet-Meer-Dan-Anders-principe or
NMDA) in the Dutch Heat Act. According to this principle, consumers that get their energy through a
heat network cannot pay more than they would have paid if they had had a natural-gas connection.
First of all, ACM argues that the concept of consumers not paying too much for their heat should be
safeguarded. To that end, ACM will compare households that depend on heat with households that
use natural gas. In addition, ACM also wonders whether, for the future, the country should actually
hold on to this principle. After all, initiatives for sustainable heat networks are unable to get off the
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ground if the costs cannot be covered by the revenues. In 2015, the Minister of Economic Affairs
announced a complete revision of the act, including the aspect of tariff regulation. For that reason,
the Ministry has started the evaluation of the Dutch Heat Act earlier than anticipated.
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5.2

Regulation of the telecom market

Because of the high investments costs involved, the telecommunication market has always had a
limited number of competing networks. Every three years, ACM analyzes the various telecom
markets in order to see whether there is still enough competition. If some companies do enjoy
powerful market positions, ACM will take measures to stimulate competition. ACM then subsequently
oversees the implementation of and enforces compliance with these measures.
In addition, the Dutch Telecommunication Act contains rules for the protection of consumers and
businesses, and for ensuring well-functioning telecommunication markets (such as the issuance of
telephone numbers). ACM enforces compliance with these rules.
5.2.1

Access to KPN’s copper and fiber-optic networks

Dutch telecom company KPN must continue to grant its competitors access to its copper and fiberoptic networks for the next three years. This has been laid down in ACM’s market analysis decision
on unbundled access. Consumers will continue to have different providers to choose from.
Healthy competition requires more than two providers
The Netherlands has two major networks that consumers can use for their broadband, television and
telephony needs:
1.

the cable network of Ziggo

2.

the copper and fiber-optic networks of KPN.

In ACM’s opinion, having just two providers on these markets cannot be considered healthy
competition. That is why ACM stimulates other companies to give consumers competitive offers.
Thanks to ACM’s regulation of the market, these competitors are able to use KPN’s networks.
KPN must grant access to its copper and fiber-optic networks
KPN grants its competitors access to its copper and fiber-optic networks for the next three years.
Access to KPN’s network is sufficient for making competition possible. Other providers are able to
offer their own products and services over KPN’s networks. However, due to technical reasons,
access to Ziggo’s cable network is practically impossible. Furthermore, KPN is stronger than Ziggo
because of its position in the business market. One explanation for this is that many business parks
only have a KPN network. Customers in such business parks are unable to choose Ziggo.
Towards fast and cheaper telecom services
KPN will still have plenty of options to continue to invest in expansion of its fiber-optic network, and in
upgrading its copper network and making it faster. That is how KPN will continue to be able to
compete with cable provider Ziggo effectively. We facilitate the arrangements that KPN has made
with users of its network such as Tele2, Vodafone and Online regarding new forms of access (virtual
unbundled access). These arrangements will be in place for the next seven years, and offer these
market participants certainty for a long period of time. That way, these competitors will also have the
opportunity to offer consumers and businesses faster, better and cheaper telecom services. This will
result in increased competition in the Dutch telecom sector, and in better prices for consumers.
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Decision revised after comments from the European Commission
A lengthy and thorough process preceded this ACM decision. In May 2015, the European
Commission was still critical of the draft decision. Following the Commission’s criticism, ACM further
substantiated and revised the decision over summer, devoting more attention to the role of cable
networks, among other revisions. In late-November, the Commission approved the decision. In midDecember, ACM published the final version of the decision. The new regulatory regime comes into
force on January 1, 2016. An appeal has been filed against the decision.

5.2.2

KPN can end support of outdated internet technology

ATM is an out-of-date technology for, for example, high-speed internet. As sufficient alternatives
exist, ACM in 2015 allowed KPN to end offering ATM. This will lead to cost savings, which will
ultimately benefit consumers.
ATM is an outdated technology
Since the late-1990s, the Netherlands completely switched to broadband internet. At the time, KPN
introduced ATM (Asynchronous Transfer Mode), a technology enabling high-speed internet. Many
homes saw the installation of DSL modems. High-speed internet was and still is important for our
economy and for our social relationships. Besides high-speed internet, several other services
requiring a reliable, fast connection also ran over ATM. Internet technology has now been evolving
for 15 years. Almost everyone in the Netherlands by now has switched to Ethernet for high-speed
internet. This new technology offers even faster and better connections than ATM. No new services
are developed for ATM: old software is no longer updated, hardware is no longer produced.
Maintenance has become relatively expensive. Currently, the only wholesale customer of regulated
ATM is telecommunications services provider Tele2. They lease out their lines to other customers.
These lines are used, for example, for direct connections between business locations or for
conference calls.
KPN is allowed to end ATM
ATM customers had already been notified years ago of KPN’s intention to end the service. ACM
assessed whether sufficient alternatives to ATM were available. That was the case in 2015. In 2015,
a few thousand business users of ATM remained, but they definitely needed to say goodbye to this
outdated service.
Lower costs
By ending the ATM service, KPN saves costs. These cost savings will eventually benefit Dutch
consumers and businesses. ACM therefore found it no longer justified to have Dutch consumers pay
the price for these unnecessary extra costs.
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5.2.3

KPN and Vodafone violate net neutrality regulations

In 2015 ACM imposed fines on Dutch telecom company KPN (EUR 250,000) and telecom company
Vodafone (EUR 200,000) for violation of the net neutrality rules.
With regard to its free Wi-Fi hotspots, KPN blocked various services including several internet calling
services. As a result, consumers were unable to use these services. Internet providers are prohibited
from deciding what their customers can and cannot do online.
Vodafone offered plans with which customers were able to watch pay-tv channel HBO using an app
without charging these customers the data used for watching HBO. That way, Vodafone influenced
its customers’ online behavior, which is not allowed either. Regulations require internet providers not
to influence consumer behavior through blockades or tariffs. All data must be transmitted under the
same conditions. That is the idea behind net neutrality, and that is what ACM enforces. ACM thus
prevents consumers from having less freedom of choice online.
The importance of having an open internet
Having an open internet is critical for the free dissemination of information and the development of
innovative services. ACM makes sure that internet access providers observe net neutrality rules,
which means they unnecessarily block, restrict or slow down access to the Internet. This prohibition
does allow for some exceptions. For example, providers may restrict or slow down internet traffic to
prevent the network from becoming congested, provided that this is applied to all types of services in
the same manner. Consumers must be properly informed by their internet provider about such
eventualities, when taking out plans. Next to the prohibition of blocking services, providers cannot
charge a different tariff for services such as WhatsApp or Skype.
ACM enforces compliance with these rules. Furthermore, complaints that ACM receives through
ConsuWijzer, or indications submitted by businesses via the tip-offline may trigger an investigation.

5.2.4

Incorrect use of dedicated mobile-phone codes should stop

ACM manages the number supply in the Netherlands. In 2015, intensified its oversight of telecom
providers regarding the correct use of 06-numbers (in the Netherlands, mobile phones are assigned
06-numbers). Incorrect use of such numbers could lead to a shortage of 06-numbers. Telecom
providers are allowed to use 06-numbers for mobile phones only. For machine-to-machine
applications, they will have to use 097-numbers.
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097-numbers for mobile-data communication applications
Since June 1, 2014, it is mandatory to use 097-numbers for mobile-data communication applications.
Using sim cards, devices exchange data using an internet connection. Such devices include tablets,
GPS navigation devices, security systems, smart meters (for energy), and vending machines. ACM
expects that, in the future, the number of devices with data communication applications continues to
grow.
ACM found that telecom providers were lagging behind with using 097-numbers for devices that
exchange data using an internet connection, and were still assigning such devices 06-numbers. That
is why ACM in November 27, 2015, organized a meeting for 097-numberholders and 06numberholders. At the meeting, ACM informed number holders about the correct use of 097numbers and 06-numbers. ACM called on number holders to reorganize their systems, making them
ready for 097-numbers, and also to bring in order their information about the use of 06-numbers and
097-numbers.

5.2.5

Fines on KPN for putting competitors at a disadvantage

In 2015, ACM imposed two fines on Dutch telecom company KPN totaling EUR 8 million for putting
its competitors at a disadvantage. KPN is required to offer competitors access to its network, and,
when doing so, treat everyone the same way. KPN failed to do so for two services in particular: the
business service ‘ISDN line security’ (EUR 6 million) and the fiber technology ‘SDF backhaul’ (EUR 2
million).
These fines concern violations that KPN had committed, offering a disruption-monitoring service
called ‘ISDN line security’ between 2009 and 2013, and a technology called ‘SDF backhaul’ between
2009 and 2012. KPN is required to inform in advance its competitors that use its network about what
services KPN will offer its subsidiaries. In addition, KPN must offer in a timely manner to competitors
the opportunity to make a similar offer to their customers. This is how ACM prevents unfair
competition.
KPN has filed appeals against both decisions.
ISDN line security and SDF-backhaul
‘ISDN line security’ concerned a monitoring service, guaranteeing that service disruptions would be
resolved within four hours. Competitors were unaware of this service’s existence. With the service
‘SDF backhaul’, faster internet and television services are possible over fiber-optic networks. KPN
did not offer this fiber technology properly to its competitors. In addition, KPN charged its own
subsidiaries a lower tariff. It was therefore impossible for KPN’s competitors to offer their customers a
similar offer.
*21 online
Next to the two fines, ACM also laid down a ruling on objection, lowering the 2014 fine regarding
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business call-forwarding service *21 online from EUR 2.7 million to EUR 600,000. Following the
objections raised by KPN, ACM has adjusted the fine in connection with proportionality, and with the
duration of the violation. An appeal has been filed with the courts.

5.2.6

ACM study into IP interconnection in the Netherlands

At the request of the Dutch Ministry of Economic Affairs, ACM carried out a study into the market for
IP interconnection in the Netherlands. IP interconnection is about sending data from one network to
another, and back again. The objective was to gain insight into the developments in the IP
interconnection market, and into the risk for anti-competitive problems in that market.
Importance of connections
Network owners of telecom services such as KPN, Tele2, Vodafone and Ziggo, and companies such
as Cogent and Google make arrangements about connections. Such connections are called ‘IP
interconnection.’ These network owners can be providers of internet access, but can also be
suppliers of content or specialized providers of connections. These arrangements vary from oral
agreements without any extra costs to detailed contracts with financial compensations.
With a well-functioning market for such connections, the IP interconnection market, data can be
transmitted as fast and as efficiently as possible. This can apply to audio-video media services such
as streaming video services, which use a lot of bandwidth, and which benefit from stable
connections.
Dispute in the U.S.
A dispute between Netflix and cable company Comcast about connections occurred in 2013 in the
U.S. A lot of Netflix content went to Comcast customers, which meant more capacity was needed in
order to stream television series. Comcast demanded compensation, which Netflix refused to pay.
Consumers suffered from this conflict because capacity was not increased, and Comcast customers
were only able to watch Netflix content in much lower quality or with lags due to ‘limited capacity.’
Problems in the Netherlands not very likely
ACM has examined whether this type of problem could also occur in the Netherlands. The Dutch
market does not give any reason to expect this. Competition in the broadband market stimulates
providers to offer high-quality connections. And if such conflicts were to occur, ACM expects it would
be able to deal with them. ACM published its findings in October 2015. In August, the draft findings
were put out for public consultation.

2015 ACM Annual Report
85

5.3

Regulation of transport markets

Transport markets tend to have little room for multiple market participants. In some markets, there
are monopolies (sometimes even legal monopolies) and dominant positions. That is why special laws
exist to promote competition in the markets or to protect passengers. ACM enforces these laws.
These include the Dutch Pilotage Act, the Dutch Aviation Act, the Dutch Railway Act, and the Dutch
Passenger Transport Act. In addition, ACM gives advice to the Ministry of Infrastructure and the
Environment when these laws are amended.
Dutch Railway Act amended
From December 15, 2015, the Dutch Railway Act has been amended, following the implementation
of the European Recast directive (Recast). One of the primary objectives is to give rail undertakings
more clarity regarding what costs the infrastructure manager (in the Netherlands: ProRail) charges
for the use of the railways. Another objective is to grant rail undertakings fair access to services and
facilities that companies such as Dutch Railways NS and ProRail offer, for example by increasing
transparency regarding tariffs and access conditions. This could concern access to services such as
ticket machines, service desks, and employee break rooms.
Study into dominant positions in the rail market
As part of the implementation of the Recast directive, ACM commissioned a study from Londonbased consultancy Europe Economics, exploring the rail market as well as the competitive
environment on that market. Europe Economics’ study (which is available in English) focused on NS
and DB Schenker, as these are the two largest providers of passenger transport services and freight
transport services that also provide services and facilities to other rail undertakings.
Europe Economics did find indications that NS enjoys a dominant position. DB Schenker possibly
also enjoys a dominant position in submarkets where road transport and inland shipping are not
considered alternatives. ACM may use this study for future investigations and decision-making.
Cost allocation system for aviation-related activities
The cost allocation system (KTS) for the aviation-related activities of Amsterdam airport Schiphol
largely determines the allocation of costs to the airlines and to the thereto-associated tariffs of
Schiphol.
In 2015, ACM assessed the KTS. The KTS was approved after several amendments at the
instruction of ACM and the sector. In addition, ACM in 2015 decided to carry out studies into, among
other topics, the level of the cost of capital that Schiphol incorporates into the tariffs. Finally, ACM put
out for public consultation the policy rules ‘conditions of Schiphol,’ and finalized them afterwards.
In 2015, the Dutch Ministry for Infrastructure and the Environment submitted a bill to the Dutch
House of Representatives, proposing a revision of the Dutch Aviation Act. Because of a feasibility
and enforceability test, ACM was also consulted about amendments to this bill. In this test, ACM
argued, among other things, in favor of enhancing the proposed efficiency incentives for major
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investments regarding aviation-related activities. ACM published said feasibility and enforceability
test plus an accompanying letter.

5.3.1

Cost allocation system of Amsterdam airport Schiphol approved

The tariffs that Amsterdam airport Schiphol charges airlines such as KLM, EasyJet or Ryanair follow
from the cost allocation system KTS) that Schiphol uses. ACM assessed this KTS, and approved in
May 2015.
Process
On December 1, 2014, Schiphol submitted the first version of the KTS to ACM for approval.
Following that first version, ACM and Schiphol organized several meetings in the period of January
through April 2015. At these meetings, ACM commented extensively on the KTS. On April 30, 2015,
Schiphol subsequently submitted a consultation version of the KTS 2016-2018 to ACM. On May 6,
2015, ACM’s draft decision for the approval of the KTS was made available for consultation. This
was part of the ‘uniform public preparation procedure.’ The consultation has led to amendments of
several parts of the KTS. After these amendments, ACM approved the KTS.
Importance of the KTS
For the allocation of costs, revenues, and tangible assets to aviation-related activities and security
activities, Schiphol draws up a KTS that ACM needs to approve. The KTS explains the principles
based on which it is determined to what extent means of production are used for aviation-related
activities and security activities. The KTS needs to meet requirements of market conformity,
proportionality, and integrality. The principles described in the KTS should lead to cost-oriented tariffs
for aviation-related activities and security activities. If the structure, the underlying principles, and the
formulas used in the KTS all meet the requirements, cost-oriented tariffs can be determined by
applying the KTS.
Structure and underlying principles
ACM has found that the structure and the underlying principles of the KTS, as well as the level of
detail in the KTS are of such a standard that the requirements of integrality and proportionality have
been met. For the calculation of the aviation-related costs, Schiphol in the KTS uses principles that
are based on the International Financial Reporting Standards (IFRS). If these principles are at odds
with the Dutch Aviation Act, the Dutch Aviation Act takes precedence. ACM additionally established
that the calculation of the integral cost price, the calculation of the Regulatory Asset Base (RAB), the
method of depreciation, and the calculation of the cost of capital (WACC) are all prudentially sound.
As such, the KTS thus met the requirements of market conformity.
Formulas
For the allocation of the revenues and the costs of aviation-related activities, Schiphol sets a cost
allocation system that needs to be approved by ACM. The lion’s share of the aviation-related costs
and revenues are directly and fully allocated to aviation-related activities. No formula, a principle for
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the allocation of costs, is needed for that. However, Schiphol must allocate the costs of the means of
production, which are partially used for aviation-related activities, and partially for non-aviationrelated activities, in accordance with the level to which they are actually used for aviation-related
activities (requirement of proportionality). For these shared costs, formulas are needed.
ACM is of the opinion that all formulas described in the KTS, which Schiphol uses in the allocations
in the form of charges, are in accordance with the statutory requirements. ACM concluded that the
KTS meets the specific requirements, and therefore approved (in Dutch) the KTS as proposed by
Schiphol.

5.3.2

Policy rules for consultation of conditions of Schiphol

In May 2015, ACM put out for public consultation the Policy rules for consultation of conditions of
Schiphol (in Dutch), and subsequently finalized them. ACM enforces compliance by Schiphol with the
Dutch Aviation Act. Under the Dutch Aviation Act, Schiphol must set conditions at least once a year.
These are conditions that, in accordance with the ‘Decision on the commercial exploitation of
Schiphol airport,’ relate to the use of Schiphol by airlines. This includes aircraft landing and taking off,
passenger handling, and passenger security.
Consulting the airlines
Schiphol must consult the airlines before it sets the new conditions. In addition, the airlines have
certain rights during the consultation process. For example, they are entitled to a well-founded
answer to their comments about a proposal for conditions. They are also able to have ACM test the
conditions against the Dutch Aviation Act.
Policy rules provide clarity
The ACM policy rules provide insight into the manner in which certain categories of conditions for the
use of Schiphol airport are to be established. They particularly clarify the question of what types of
conditions Schiphol is allowed to apply in what situations, and how Schiphol must consult the airlines
in that process. In addition, the policy rules give clarity about the way the airlines are able to ask
ACM to assess the conditions.
A B-category of conditions has been compiled in the policy rules with an eye to the desired flexibility
on the part of Schiphol, but also on that of users. Schiphol is allowed to set these conditions outside
of the term limits laid down in the Dutch Aviation Act and the Decision on the commercial exploitation
of Schiphol airport. In that case, the operator does need to meet several requirements such as
making a draft version of the conditions available for inspection or actively handing these out to
users. Another option is to prorogue the proposed amendment in accordance with the statutory
procedure. ACM may mandate this latter option following complaints.
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5.3.3

Investigation into Dutch Railways NS following a complaint filed by rival company
Veolia in regional tender process

ACM established that Dutch Railways NS violated the Dutch Railway Act by failing to making railway
undertaking Veolia a reasonable offer prior to the tender process for the public-transport contract in
the southern Dutch province of Limburg. This has been the conclusion of ACM following a complaint
filed by Veolia.
Veolia’s complaint
Veolia’s complaint concerned the lack of access to services provided by NS in the tender process for
the public-transport contract in the southern Dutch province of Limburg. Veolia argued that NS had
violated the Dutch Railway Act by, among other actions, failing to make a reasonable offer for
services at stations such as ticket machines, service desks, and employee break rooms. Veolia also
argued that NS violated the Dutch Railway Act by abusing its dominant position.
Access to services
According to the Dutch Railway Act, fair competition in the railway market must be ensured as much
as possible. Competitors of NS are dependent on access to facilities that NS and ProRail traditionally
operate at most stations. In order to be able to make a competitive bid in the tender process, Veolia
needed services that NS provides. The Dutch Railway Act mandates NS to make competitors a
reasonable offer for using these services. ACM oversees NS as the operator of services such as
smart-card reader locations at stations.
Violation of the Dutch Railway Act
On March 6, 2015, ACM assessed part of Veolia’s complaint. ACM established that NS had
insufficiently cooperated with Veolia’s requests for using these services. By failing to make a
reasonable offer for services at the stations, NS had violated the Dutch Railway Act. In addition, ACM
found that NS had passed on commercially-sensitive information of Veolia to its subsidiary Abellio.
Abellio was another bidder in the tender process, and, with that information, was able to gain an
unfair advantage over the other bidders. By not making Veolia a reasonable offer prior to the tender
process, NS impeded competition. An appeal against this case has been filed with the Dutch Trade
and Industry Appeals Tribunal (CBb).
Investigation into violation of the Dutch Competition Act
A second part of Veolia’s complaint was about a possible violation of the Dutch Competition Act.
ACM has not yet taken any decision on this. ACM is still investigating whether there was an abuse of
dominance or any other violations on NS’ part. This investigation will continue through 2016.

5.3.4

Infrastructure charges 2015 and 2016

In two separate decisions, ACM in 2015 ruled on the level of the charges for using the main railway
infrastructure in 2015 and 2016. These decisions had been prompted by a complaint filed by rail
undertakings Arriva, Connexxion, Syntus and Veolia about these infrastructure charges.
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The tariffs that ProRail charges the rail undertakings for using the railway network must comply with
the Dutch Railway Act. It mandates that the tariffs be based on the costs that are associated with
train operations such as wear and tear to the rails and switches. Furthermore, the infrastructure
charge cannot be discriminatory in the sense that similar rail undertakings must be able to pay the
same infrastructure charge. The fixed costs of the railway infrastructure, which would be incurred
even if no trains ran at all, can therefore not be passed on.
Complaint filed by FMN
The Federation of Transport Operators in the Netherlands (FMN) on December 18, 2014, filed a
complaint on behalf of 4 regional rail undertakings: Arriva, Connexxion, Syntus and Veolia. Their
complaint concerned various aspects of the infrastructure charge that ProRail charges them.
FMN’s complaint was triggered by the increase in the tariffs in 2015 and 2016: from EUR 279 million
in 2014 to EUR 330 million in 2016. That represents a total increase of EUR 51 million (18%).
Appeals against these cases have been filed with the Dutch Trade and Industry Tribunal (CBb).
Decision (part I) of July 2015
In the first decision (in Dutch) of July 2, 2015, ACM assessed whether the tariff increase complied
with the statutory requirements. On many points, that was indeed the case. However, on several
points, some of the tariffs that ProRail had wished to charge were not in compliance. On these parts,
ProRail thus had to readjust the calculation of the tariffs, and review the 2016 tariffs. ACM imposed a
binding instruction on ProRail to make the weight category of up to 160 tons more intricate, and to
lower the tariffs for lighter trains, more so than ProRail had initially proposed.
With regard to a couple of points, ACM did not receive sufficient information from ProRail to be able
to draw a definitive conclusion. For example, ProRail failed to make it sufficiently clear what part of
the maintenance costs for railways and switches, and what part of the costs for replacement
investments are caused by train operations, and why. ACM stated that ProRail must come up with a
clear and sound justification, and resubmit that to ACM for approval. In the second decision of
November 16, 2015, ACM did discuss those points in FMN’s application.
Decision (part II) of November 2015
In the second decision (in Dutch) of November 26, 2015, ACM looked once again into ProRail’s
justification regarding the maintenance costs for railways and switched, and the costs for
replacement investments. ACM ruled that the justification was sufficient on many points, but that this
was not the case with regard to the percentage of the maintenance costs that was caused the use of
several parts of the railways. That is why ProRail needs to improve the justification, and resubmit it to
ACM no later than June 1, 2016.
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5.3.5

ACM intervention results in replacement bus services during engineering works on
Arnhem-Didam segment

In July 2015, ACM ensured that train riders on the Arnhem-Didam segment were able to use
replacement bus services during engineering works by ProRail. This was the outcome of a decision
by ACM in response to a complaint filed by rail undertakings Arriva and Connexxion.
Complaint filed by Arriva and Connexxion
The complaint filed by Arriva and Connexxion concerned the capacity allocation by ProRail on the
Arnhem-Didam segment during a 16-day segment closure. Due to planned engineering works by
ProRail on that segment, Arriva and Connexxion would have had a 16-day segment closure from
mid-August.
ProRail was unable to come to an agreement with Arriva and Connexxion about the way train riders
would be transported during that period. Arriva and Connexxion had therefore asked ACM to find a
solution to the transport problem. They also asked ACM to issue an opinion about ProRail’s actions.
They contended that they had been treated unfairly by ProRail, and argued that replacement bus
services would lead to additional costs that would harm their operations.
Intervention by ACM
Following an intervention by ACM, the alleged capacity problems around and at Arnhem station were
solved. A solution, supported by all parties, was found, which involved replacement bus services
during the 16-day segment closure on the Arnhem-Didam segment. During that period, train riders
were able to ride replacement buses. ProRail fully compensated the costs for these bus services
during the segment closure. Furthermore, ACM ruled that ProRail had applied the rules correctly with
regard to ProRail’s actions and the injury of Arriva and Connexxion. ACM disallowed the complaint
on that point.

5.3.6

Consultation of policy rule on international passenger-transport service

On December 3, 2015, ACM put out for public consultation a revised international passengertransport services policy rule. The policy rule’s objective is to offer clarity to any railway undertaking
that wishes to set up a new international passenger-transport service.
The essence of the policy rule
First of all, the policy rule explains how a railway undertaking can notify ACM of a new cross-border
passenger-transport service. Furthermore, it is also described how a contracting authority,
concession holder or the infrastructure manager can request ACM to launch an investigation into the
effects of such a service on current railway concessions. If the economic equilibrium of a national
railway concession were affected by the entry of international rail undertakings, ACM could refuse
those undertakings entry to the railway market. In the policy rule, ACM explains how it assesses such
new initiatives, and what criteria it uses in such assessments. In that process, it is ACM’s
responsibility to determine whether and, if so, what restrictions it will impose on the international
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passenger transport service.
Background to the amendments
The policy rule was based on a new European directive (Directive 2012/34 EC) that was
implemented in national legislation (amendment of the Dutch Passenger Transport Act 2000 and the
Dutch Railway Act) on December 15, 2015. The objective of the directive is to open up the market for
international passenger rail transport. Once the market has been opened up, rail undertakings are
able to launch international passenger rail services without necessarily having a license but after they
have notified ACM of their plans. Because of the amendments, ACM is authorized to set assessment
criteria, and, upon request, to regulate access of the new transport service.

5.3.7

Pilotage tariffs decrease in 2016

Maritime pilots enjoy a monopoly position. That is why ACM, under the Dutch Pilotage Act, assesses
whether or not they charge unreasonably high tariffs. In 2015, ACM approved the allocation system
for the costs of pilotage services and tasks for 2016-2018. ACM additionally assessed and set the
pilotage tariffs for 2016. In 2016, the tariffs that pilots charge for guiding ships in and out of ports will
drop by 1.7 percent compared with 2015.
The Netherlands Authority for Consumers and Markets today published the revised pilotage-tariff
decisions for 2014 and 2015, as well as the pilotage-tariff decision for 2016.
ACM assesses tariff proposal of pilots
Each year, ACM sets the pilotage tariffs. The tariff decisions apply to all six Dutch port regions:

1. Delfzijl/Eemshaven
2. Harlingen/Terschelling
3. Den Helder
4. Amsterdam-IJmond
5. Rotterdam-Rijnmond
6. Scheldemonden
ACM annually sets the pilotage tariffs based on a tariff proposal that the Dutch Pilots’ Corporation
(NLc) submits halfway through the year. ACM may deviate from the proposal if it believes that NLc’s
proposal would insufficiently help in achieving the most efficient production process or productivity
levels, or in case of special circumstances.
In addition, ACM has to rule on the 2014 and 2015 tariff decisions following a court ruling in March
2015. In the original tariff decision for 2014, a new pilotage tariff structure with uniform national tariffs
was used for the first time. For the Scheldemonden region, the tariffs based on the original 2014 tariff
decision turned out to be higher than anticipated.
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Transitional regime in place in 2016
With the approval of the new pilotage tariffs for 2014 and 2015, the average tariff increase for the
Scheldemonden region has become smaller. For certain vessel classes, the 2016 pilotage tariff
decision contains unexpected tariff increases compared with the original tariffs for 2014 and 2015. In
2016, a transitional regime will be in place in order to mitigate the effect of these tariff increases in
2016. In that context, the frequency discount will be set in accordance with the frequency discount
scheme that was in place in 2014 and 2015.
Tariffs slightly decrease in 2016
Compared with the initial tariffs for 2015, the average tariff in 2016 would drop by almost 3 percent.
The reason for this is that the number of pilot trips is on the rise. The fixed costs can be distributed
over more pilot trips. With the introduction of the transitional regime, the tariff decrease in 2016 is, on
average, almost 1.7 percent.
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5.4

Regulation of the postal services market

ACM enforces compliance with the Dutch Postal Act 2009. This act imposes, among other things,
requirements on the delivery of Dutch postal company PostNL, and on the universal postal service
(universal service obligation, USO), including the stamp rate. Each year, ACM assesses whether
PostNL meets these requirements. This was the case for 2014. An additional objective of the Dutch
Postal Act is to promote competition in the postal market. To that end, PostNL is required to grant
other postal companies access to its sorting and delivery network against the same conditions as
those for its own customers. ACM makes sure PostNL meets these requirements.
In 2015, ACM took the following actions:


ACM gave room for an increase of the stamp rates;



It penalized PostNL for frustrating its competitors;



It launched an investigation into the parcel market.

5.4.1

Stamp rate may be raised, but not as much as PostNL had wanted

The universal postal service relates to individual letters (with stamps), individual parcels, registered
mail, and several other services. The tariffs for these services cannot be too high. In 2015, ACM
assessed whether PostNL allocated costs properly. The tariff headroom that PostNL eventually was
granted is less than PostNL had wanted. This does not take away the fact that the stamp rate
increases in 2016. That is because the postal volumes are dropping faster than are the costs.
Stamps become more expensive in 2016
The stamp rate for regular domestic mail will be raised to 73 cents on January 1, 2016. The price for
delivering standard parcels in the Netherlands will remain EUR 6.95. In 2015, ACM established that
these price changes in the stamp rates are statutorily allowed, as they are within the tariff headroom.
This tariff headroom is determined by looking at what costs PostNL incurs in order to be able to carry
out the universal postal service.
Postal volumes are decreasing more rapidly than costs
The universal postal service entails, among other things, that PostNL must deliver mail anywhere in
the Netherlands 5 days a week. Less and less mail is sent. The costs of PostNL are dropping less
fast than the volumes. One of the reasons for that is the fact that mail carriers still need to do their
rounds irrespective of the amount of mail they have. As a result, the cost per sent letter increases.
PostNL had to adjust its cost allocation method
ACM established that the method that Dutch postal company PostNL had intended to use for the
allocation of the costs of the universal postal service does not comply with legal requirements. That is
why ACM in 2015 turned down PostNL’s cost allocation system. PostNL subsequently adjusted its
system. As a result, 14 percent less costs have been allocated to the universal postal service.
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One reason is that PostNL has changed the way it allocates costs. Another reason is that the
calculations are currently based on a different financial year than are the original proposals: 2014
instead of 2013. This is important because the costs in 2014 were significantly lower than those in
2013. In September 2015, ACM approved (in Dutch) this adjusted system. At the same time, ACM
also set the tariff headroom.

5.4.2

Postal company PostNL penalized for frustrating its competitors

In 2015, ACM penalized Dutch postal company PostNL several times for having frustrated its
competitors. Next to PostNL, only its rival Sandd has a national delivery network, too. For most of
their mail deliveries, other postal companies are dependent on PostNL’s delivery network. For these
services, PostNL charged its rivals higher tariffs or it imposed less favorable conditions on them as
opposed to its own customers. Such practices are not allowed.
PostNL put other postal companies at a disadvantage
According to the Dutch Postal Act, PostNL cannot give preferential treatment to its own customers
over other postal companies that rely on PostNL’s delivery network. Regional postal companies lack
networks of their own to deliver mail throughout the Netherlands five days a week. However, they do
need such coverage in order to be able to active in the so-called next-day delivery market. That is
why PostNL delivers part of their clients’ mail. PostNL must do so against the same conditions and
tariffs as those offered to its own customers. By failing to do so, PostNL restricts competition in the
postal services market, thereby harming senders of mail.
ACM published three decisions:

1. In the tender process for postal services of the city of Rotterdam, the second largest city in the
Netherlands, PostNL introduced a new tariff scheme, including fixed tariffs per weight class.
PostNL did not offer this new scheme to other postal companies, as a result of which they were
unable to submit proper bids in tender processes. ACM had ordered PostNL to make such offers
anyhow.

2. In 2015, PostNL used special tariffs and conditions for batches of mail with multiple senders,
and of mail with multiple return addresses on the envelopes (for example, one address of the
mail company, and one of the sender). PostNL failed to substantiate its claim that these special
tariffs and conditions were necessary from an operational point of view. ACM concluded that the
actual purpose of these tariffs and conditions was to put rival postal companies at a
disadvantage. ACM ordered PostNL to stop this practice.

3. The tariffs and conditions that PostNL uses are listed in a public tariff leaflet and in an internal
tariff brochure. The latter brochure is not available to customers of PostNL. This means that
postal companies did not have complete access to the tariffs and conditions. As such, they were
put at a disadvantage in their ability to make offers to their customers. ACM ordered PostNL to
make the information from the internal tariff brochure available to postal companies after all.
The courts have ruled that PostNL must comply with these decisions, and that ACM was allowed to
publish them.
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Investigation into surcharge for late delivery
In addition, ACM carried out an investigation into a surcharge that PostNL introduced for late delivery
of mail for shipment. ACM had its doubts about this surcharge, and wondered whether or not it
negatively affected postal companies. As a result, PostNL reversed the introduction of the surcharge.
PostNL also announced that it would only offer discounts based on the volume for each individual
client. For postal companies, this would mean that they would no longer qualify for discounts based
on the total volume, but only on the volume for each individual client, which they deliver to PostNL.
As ACM believed that this was in violation of the Dutch Postal Act, PostNL did inform postal
companies after all that it would not introduce this surcharge for them.
Further consultation of the market analysis of the postal services market
The obligations that ACM is able to lay down in a market analysis decision will, at some point,
replace Section 9 of the Dutch Postal Act. In 2014, ACM started with the preparations for the first
market analysis decision. This decision concerns the access to PostNL’s network for next-day
delivery. In 2014, the market was consulted in connection with this decision. In mid-2015, ACM
consulted the market for the second time about the design of the obligations. In part because of the
comments the postal companies had given and because of PostNL’s behavior, ACM conducted a
further investigation in order to come to obligations that are effective. In addition, ACM gave PostNL
the opportunity (in Dutch) to come up with proposals, together with market participants, about the
details of the obligations. This should result in a final market analysis decision in 2016.

5.4.3

Study into parcel market launched

The number of letter-size mailpieces keeps decreasing, while the number of parcels continues to
grow. In 2015, ACM launched a study (in Dutch) into this expanding market. ACM investigates
whether competition in the market is functioning well. The results of this study are expected to
become available later in 2016.
Growth of parcel deliveries
The boom in online shopping has resulted in more and more parcel deliveries. This growth is
expected to continue over the next few years. That is why ACM finds it important that the market for
parcel deliveries functions well, and that there is a level playing field, where none of the parties can
be favored or harmed. In that context, ACM also looks at the disruption of that playing field as a
result of the way staff is paid or hired.
Attention for cross-border parcel deliveries
In its study, ACM also looks at cross-border parcel deliveries. In its plans for the Digital Single
Market, the European Commission has explicitly called for attention to that topic, as it anticipates
problems for that market in particular.
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6 Outcome of ACM’s work
ACM is an open regulator. ACM believes it is important that it explains and provides insight into the
effects and the effectiveness of its actions. The outcome is sometimes directly visible, but often there
are indirect effects (or in addition to direct effects).
The total outcome for consumers in 2015 is estimated at approximately EUR 1.3 billion. This figure is
composed of:
-

EUR 825 million comes from activities in 2014 and 2013.

-

EUR 455 million comes from activities that ACM completed in 2015.

The amounts are expressed in 2015 euros. This means that ACM has adjusted these amounts for
inflation.
How ACM operates
ACM’s work spans consumer protection, competition oversight, and sector-specific regulation of
energy, telecommunications, postal services, and transport. In its work, ACM particularly looks at the
anticipated short-term effects (calculated in a relatively easy manner) of its actions to consumer
welfare.
The calculation method for these effects is explained in the working paper “Outcome of ACM –
Calculation method of the outcome of ACM” (in Dutch)
At the request of ACM, the Netherlands Bureau of Economic Policy Analysis (CPB) tested the
outcome calculations for 2013 and 2014 (see for example the 2013 Annual Report and the 2014
Annual Report). This year, the CPB did not test the outcome, because it did not feel it was
necessary. The reason behind this decision was that ACM had not changed the way it operates
compared with the past two years.
Dutch consultancy firm Kwink published a report on ACM’s performance. ACM subscribes to the
conclusion that it is important to publish the effect of ACM’s actions. Kwink also recommends making
clear in a better and more systematic manner the outcomes of cases that are difficult to express in
the total outcome. ACM will seek to do so as much as possible. In those instances where this is not
yet possible, ACM will find out how to do so in a different manner.
Basic principles in the calculation
When calculating the outcome, ACM primarily looks at effects on price, quality, and choice. In that
calculation, the following basic principles are used:


The effects must be calculated in a relatively easy manner.



The effects must be quantifiable (in monetary terms) with a reasonable degree of certainty
(anticipatory effects are thus avoided).



The outcome calculation refers to the expected future effects for consumers.



To prevent an overestimation of the effects, conservative assumptions are used.



The effects are presented for each individual case as much as possible. However, this is not
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always possible because of confidentiality.


Effects are expected to last for 3 years, which is in line with international outcome
calculations. This means that ACM will include 2015 cases in its outcome calculations in
2016 and 2017. If ACM expects the effect to last shorter than 3 years, ACM will explicitly say
so.

ACM uses conservative assumptions in the outcome calculation in order to prevent an
overestimation of the effects. In addition, ACM rounds off amounts in order to avoid the impression
that these are somehow precise estimates. That is why the total amount can differ from the sum of
the individual amounts.
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6.1

Outcome of consumer protection

The estimated outcome of ACM’s consumer protection in 2015 is EUR 21 million. This outcome has
been based on 9 cases: 7 cases of unfair commercial practices, and 2 cases where a rapid
intervention was carried out. Activities from 2013 and 2014, the outcomes of which are still in effect in
2015, contribute to the total outcome for over EUR 16.5 million. All these amounts combined add up
to an estimated total outcome of EUR 37.5 million for 2015.
However, the actual effect of ACM’s consumer protection is much larger than what is reflected in the
outcome. For many of the activities in this department, it is difficult to calculate the outcome. After all,
many of the effects of these activities cannot easily be expressed in monetary terms. Examples
include improved terms and conditions of gyms, and the improved provision of information by energy
providers.
For each case, ACM explains how it calculated the outcome. But ACM does not specify the outcome
for each case for confidentiality reasons.

6.1.1

Unfair commercial practices of rental agency Duinzigt Woonservice

ACM had imposed an order subject to periodic penalty payments on rental agency Duinzigt for
charging lessees agency fees, while acting as an agent for both lessors and lessees. Duinzigt no
longer charges lessees any agency fees, but instead charges an administrative fee of EUR 196 per
lessee per transaction. Duinzigt previously charged agency fees of one month’s rent.
ACM calculated the outcome by multiplying the average agency fees per lessee (minus the
administrative fees of EUR 195) by the number of rental transactions (independent dwelling units)
per year of Duinzigt. ACM assumes that the effect of this intervention will be in effect in 2015 and in
the first half of 2016.
On December 22, 2015, the Dutch Senate passed a bill proposing to eliminate the charging of
agency fees twice. This statutory amendment is expected to come into effect at some point in 2016.
ACM assumes that, because of that bill, Duinzigt in the second half of 2016 will no longer see any
reason to charge agency fees twice. That is why it will include only half of the effect in the outcome
for 2016.

6.1.2

Unfair commercial practices of hobby and collecting company Lecturama

ACM imposed a fine on Dutch hobby and collecting company Lecturama Uitgeverij for unfair
commercial practices such as sending unsolicited follow-up shipments (a practice also known as
‘subscription traps’), and for providing misleading information about these shipments. ACM
additionally imposed a fine on the individual who exercised de facto leadership over these violations.
Lecturama, a company specializing in hobby and collecting products, was dissolved on February 1,
2015, and has been in liquidation since.
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Lecturama ceased its operations because of ACM’s enforcement actions, which had ultimately led to
said fining decision. ACM has no reason to think that this would have happened had it not
intervened.
ACM calculated the outcome by multiplying the average costs of the first follow-up shipment by the
annualized number of consumers that drop out after that first follow-up shipment. ACM assumes that
the follow-up shipment was an unwanted one for these consumers. ACM will include the effect of this
intervention for two years.

6.1.3

Unfair commercial practices of puzzle book publisher Calatus

ACM imposed a fine on publisher Calatus B.V. for sending unsolicited six-months subscriptions to
the Editie Enigma puzzle books, and for providing misleading information about these. ACM
additionally imposed fines on three individuals who exercised de facto leadership over these
violations. Calatus filed an objection against this decision, and has also adjusted its commercial
practices.
ACM calculated the outcome by multiplying the costs of a six-month subscription by the annualized
number of complaints received, times 20. This was done in accordance with the method that was
developed for this. ACM assumes the effect of this intervention will last for two years.

6.1.4

Unfair commercial practices of energy providers

ACM imposed orders subject to periodic penalty payments on four energy providers, which were
Nuon, Energieflex, Gewoon Energie, and Windunie. ACM did so because these providers gave
potential customers unclear and misleading information on, among other aspects, prices and the
statutory cooling-off period. In addition, Gewoon Energie and Windunie failed to mention that they
were acting as resellers. It was thus more difficult for consumers to compare prices. That is at odds
with consumer protection rules.
For the calculation of the outcome, ACM estimated the turnover of each of the energy providers
earned in the Netherlands. By providing unclear information, they create intransparency. As a result
thereof, it is possible that consumers have made the wrong choice (too expensive), and thus had to
deal with additional search costs. Consistent with the calculation methods from previous years, ACM
assumes that the harm of the wrong choice concerns in total 0.25 percent of the realized turnover.
ACM calculated the additional search costs by multiplying the extra search time by the average wage
per hour. A conservative estimate, it is assumed that consumers search an extra 5 minutes because
of intransparency. ACM assumes that this effect will last for two years.
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6.1.5

Fitness chains adjust their conditions

ACM reprimanded eleven major Dutch chains of fitness centers about using unclear terms and
conditions. This concerned information about tariffs, consumers’ rights when signing up for a gym
membership, and cancelling such memberships. Over half a million consumers thus benefit from
fairer terms and conditions.
ACM calculated the outcome by multiplying the average harm per consumers (conservatively
estimated based on the membership fees and cancellation fees) for each of these aspects by the
number of affected gym members. Wherever possible, ACM used the number of harmed consumers.
In other instances, it took the number of complaints times 20 in accordance with the existing method
of calculation. ACM assumes this effect to last for two years.

6.1.6

Rapid interventions

Rapid interventions are aimed at contacting businesses fast in order to end a violation (presumed or
otherwise) of consumer protection regulations. In addition, rapid interventions may lead to
compensation for the consumers that have been harmed, where possible.
Not all rapid interventions can be expressed in terms of prevented financial harm to consumers. In
2015, ACM was able to estimate the outcome of two rapid interventions. These were public warnings
directly targeting consumers, warning them about online stores CombiWebshop and Royal Outlet,
due to their failure to deliver ordered purchases.
For each rapid intervention, ACM calculated the outcome by multiplying the average harm per
consumer by the number of harmed consumers (somewhat estimated).
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6.2

Outcome of competition oversight

The estimated outcome of ACM’s competition oversight is over EUR 50 million for 2015. This
includes antitrust cases and concentration control cases. The cases from 2013 and 2014 contributed
approximately EUR 55 million to the total outcome for 2015. The total estimated outcome of ACM’s
competition oversight thus amounts to almost EUR 105 million for 2015.
The estimated outcome of antitrust cases in 2015 is approximately EUR 35 million. The cases from
2013 and 2014 contributed approximately EUR 55 million to the total outcome for 2015. The total
estimated outcome of ACM’s antitrust cases thus amounts to approximately EUR 90 million for 2015.
Two concentration cases have been included in the calculation of the outcome for 2015. The
estimated outcome of concentration cases for 2015 is over EUR 15 million. In 2015, one merger was
blocked, and the other was adjusted following ACM’s actions. No merger notifications were retracted
as a result of ACM’s actions. In addition, there were no concentration cases that were completed in
2013 or 2014, and that also qualified to be included in the outcome for 2015.
For each case, ACM explains how it calculated the outcome. But ACM does not specify the outcome
for each case for confidentiality reasons.

6.2.1

Natural-vinegar cartel agreements

ACM imposed fines on two manufacturers of natural vinegar (also known as white or distilled
vinegar) for having made cartel arrangements about the offers they gave to several clients. They also
exchanged price and volume data. The violation lasted from 2001 through 2012.
As a result of ACM’s actions, buyers pay less. These are not necessarily the end-users, but, as
explained in the Calculation method (in Dutch), ACM assumes that the effects for the direct buyers
will eventually be passed on to the final consumers.
For the calculation of the price effect, ACM used the rule of thumb of 10 percent of the relevant
turnover of the undertakings involved. According to the rule of thumb, the effect will last for three
years. The effect is final. Parties have not filed any objections against this decision.

6.2.2

Other cartel agreements

In four other cases, fines were imposed for violation of the cartel prohibition. These violations
concerned price coordination, as well as the exchange of commercially-sensitive information. ACM is
expected to publish the details of these cartel cases later in 2016.
As a result of ACM’s actions, buyers pay less. Since no information has been included in the file
about a possible price effect, ACM applies the rule of thumb of 10 percent of the relevant turnover of
undertakings. According to the rule of thumb, the effect will last for three years.
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6.2.3

Analysis of arrangements for the ‘Chicken of Tomorrow’

In early-2015, ACM analyzed the industry-wide arrangements between supermarkets, poultry
farmers, and broiler meat processors regarding the selling of chicken meat produced under
enhanced animal welfare-friendly conditions, which is the so-called ‘Chicken of Tomorrow’. One
particular element of these arrangements was that Dutch supermarkets wanted to remove regular
chicken meat from the shelves. ACM concluded that these arrangements restricted competition in the
consumer market for broiler meat.
In this specific case, ACM did not issue a formal decision. Thanks to ACM’s analysis, the parties
involved did not move ahead with their very concrete plans. As a result, consumers will not be faced
with extra costs, and ACM will therefore include this case in its outcome.
In its analysis of the economic effects of the Chicken of Tomorrow, ACM looked into various
scenarios, in which an assessment was made between the costs for and benefits to animal welfare
and the environment. The net additional costs for consumers per kilo of chicken ranged from 40 to
107 cents. ACM chooses conservative assumptions, and therefore assumes that, thanks to ACM,
consumers saved 40 cents per kilo. With almost 55,000 tons of chicken meat sold per year, this
results in an amount of EUR 22 million. Since the publication of ACM’s analysis, new initiatives have
been launched in this sector. That is why ACM assumes the effect will last one year.

6.2.4

Merger between hospital groups Albert Schweitzer-Rivas

In 2015, ACM did not approve the proposed merger of two hospital groups in the southwestern part
of the Netherlands, near the cities of Dordrecht and Gorinchem: Albert Schweitzer Hospital and
Rivas Zorggroep. ACM assessed the effects of the planned merger, and found anticompetitive
concerns with regard to hospital care, if both parties were to merge.
For the calculation of the price effect, ACM used 100 percent of the relevant turnover on the relevant
market. Since no effect was determined in the file, ACM uses the rule of thumb of 3 percent of the
relevant turnover. ACM assumes the effect will last at least three years.

6.2.5

Acquisition of publishing company Mecom by rival De Persgroep

ACM conditionally approved the acquisition of British publishing company Mecom Group Plc.
(Mecom) by Belgian publishing company De Persgroep Publishing N.V. (De Persgroep). ACM came
to the conclusion that, only with the delivery of regional and national newspapers, additional
arrangements were needed in order to continue to have enough competition. This new publishing
company publishes national and regional newspapers, as well as free local papers, in almost the
entire Netherlands.
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This concerned a case in which ACM conditionally approved the concentration after a further
investigation. That is why ACM assumes 100 percent of the relevant turnover on the relevant market
as the starting point. According to the rules of thumb, ACM assumes that its contribution is 3 percent
of the relevant turnover. ACM assumes that the effect will last for at least 3 years.

6.2.6

Correction to outcome in previous years

In 2015, as a result of a court ruling, ACM had to adjust the outcome of previous years. The ruling in
question was the one in the 2011 case concerning the Dutch National Association of General
Practitioners (LHV). The court overturned ACM’s 2011 decision.
ACM has reconciled itself to the court’s decision. The decision is now final. ACM is unable to report
on the reduction of the estimated outcome in the years 2011, 2012, and 2013 for confidentiality
reasons.
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6.3

Outcome of energy regulation

The outcome of ACM’s energy regulation is over EUR 95 million for 2015. The key activities of 2015
that have contributed to this outcome are:
1.

The tariff reduction as a result of the auction revenues TenneT used towards its lower tariffs;

2.

The cap on the tariffs for supplying heat;

3.

The reduction of the costs for the quality conversion of natural gas;

4.

The introduction of flow-based market coupling;

5.

Several subsequent calculations in the calculations of revenues of the transmission system
operators and the regional network operators.

In addition to these contributions, the savings as a result of the method decisions and grid code
amendments from 2013 also have an effect in 2015. Their combined contribution to the outcome for
2015 is approximately EUR 825 million.

6.3.1

Auction revenues

Interconnectors link the Dutch grid to other grids in Europe such as Germany, Belgium and Norway.
When demand for capacity on these interconnectors exceeds available capacity, for example in case
of substantial price differences between the Netherlands and Germany, transmission system
operator TenneT may auction the interconnection capacity. TenneT is required to invest these
revenues in projects that benefit consumers, for example, projects that solve cross-border capacity
problems, or to use these revenues towards a tariff reduction. However, it is unclear when TenneT
will actually spend these funds.
According to ACM, the auctions have generated more than enough revenues to safeguard the
investments (current and future) in interconnectors. That is why ACM and TenneT have agreed in the
“Authorization agreement between ACM and TenneT on auction revenues” (in Dutch) that TenneT
must use these auction revenues towards a tariff reduction. It was also agreed upon not to fund
future interconnector projects with auction revenues any longer. The authorization agreement will be
in force through 2025. Because of ACM’s intervention, the auction revenues will be available sooner.
It is unclear whether TenneT would have used the funds differently.
In its plausibility assessment, the Netherlands Bureau of Economic Policy Analysis (CPB) was critical
of the inclusion of the auction revenues, because they could have been used towards future
investments. This will be no longer possible because of the authorization agreement. That is why, in
the calculation of the outcome, ACM will include the value of the auction revenues that are currently
available, and subtract the planned investments in interconnectors. That is roughly EUR 250 million.
This is the outcome for consumers for the entire period that the authorization agreement will be in
place, which will be 10 years. ACM thus assumes EUR 25 million per year to be the outcome for the
next 10 years of this intervention.
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6.3.2

Decision on the maximum tariffs for the supply of heat

Since 2014, ACM sets the maximum tariffs according to the Dutch Heat Act for the supply of heat.
Consumers that are connected to the heat network will not pay more than they would have paid if
they had had a natural-gas connection. This is called the ‘No More Than Otherwise’ principle (in
Dutch: Niet Meer Dan Anders). This way, ACM tries to protect consumers, since heat users often do
not have access to a gas network.
When calculating the savings for consumers, ACM assumes that, without its intervention, prices
would follow the inflation trend. The drop in the price cap between 2015 and 2016 would then lead to
a projected saving of over EUR 4 million.

6.3.3

Reduction of the tariffs for quality conversion of natural gas

One of the tasks of GTS, the Dutch transmission system operator for natural gas, is to make the
calorific value of natural gas suitable for delivery to end-users. In order to inject natural gas into the
LNG-terminal (on the Maasvlakte industrial area near Rotterdam), GTS makes sure that the high
calorific value of LNG is prepared for injection into the Dutch system. End-users pay for this service
through the transmission tariffs. However, GTS recouped these costs from the commercial domain
rather than the statutory domain.
Three end-users submitted a dispute about this matter to ACM, specifically about the costs they
incurred between September 1, 2011, and October 1, 2014. In 2015, ACM ruled that these costs
should have been compensated through the statutory tariffs.
Based on efficient costs, ACM estimates that end-users would have paid approximately EUR 10
million less per year. ACM bases this estimate on the difference between the efficient costs as ACM
normally estimates these, and the revenues that GTS generated with this service in the years in
question. ACM assumes that this effect will last for three years.

6.3.4

Introduction of flow-based market coupling

In 2007, the then Netherlands Competition Authority (NMa) took the initiative together with other
competition authorities to develop a new method for calculating available cross-border capacity: the
so-called flow-based market coupling system. Following an ACM decision, this system was
introduced in May 2015. This is a major step in the process of European integration of the electricity
market. As a result, the market will be able to utilize the capacity of the existing international network
better.
ACM projects that this system will create welfare benefits of over EUR 55 million per year for Dutch
consumers (see the ACER Market Monitoring Report 2015 report). ACM assumes that this effect will
last three years.
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6.3.5

Subsequent calculation

In 2013, ACM issued several decisions about the method for calculation revenues, which the
transmission system operators and the regional network operators for natural gas and electricity are
allowed to charge consumers and businesses. ACM made several adjustments to the previously
calculated revenues of the network operators. The method decisions are partially based on estimates
of certain cost items such as the expenditures on local costs. In the tariff decisions, ACM settles the
differences between the projections and the actual costs. In addition, several adjustments have been
implemented following court rulings. As a result thereof, the annual saving has been more than EUR
4 million.
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6.4

Outcome of regulation telecom, transport, and postal services

The estimated outcome of ACM’s regulation of the telecom, transport, and postal services markets in
2015 amounts to almost EUR 290 million. This outcome has been based on 5 cases:
1.

The cost allocation system of Amsterdam airport Schiphol for 2016-2018

2.

The decision on unbundled access (ULL) for 2016-2019

3.

The decision on PostNL’s ability to increase prices for the universal postal service

4.

The decision on tariffs for the practice of delivering mail of multiple senders as a single batch

5.

ACM’s intervention because of a surcharge for late delivery for shipment

Activities from 2013 and 2014, the outcomes of which were still having an effect in 2015, contribute
to the 2015 outcome for approximately EUR 20 million. The total estimated outcome of ACM’s
regulation of the telecom, transport, and postal services markets in 2015 is thus almost EUR 310
million.

6.4.1

Cost allocation system of Amsterdam airport Schiphol for 2016-2018

ACM ruled that the proposed tariffs that Amsterdam airport Schiphol charges airlines were too high.
These tariffs have been adjusted on two points since Schiphol can only allocate costs that it incurs in
connection with aviation and security activities to the tariffs for airlines.
First of all, it concerns an adjustment of the required floor space for the non-aviation-related activities
public-transport smart card readers, and ticket machines. The required floor space (so how many
square meters are allocated to each of these activities) for each of these activities has been
increased. The required floor space is a formula for the allocation of costs between aviation-related
and non-aviation related activities. As the required floor space for non-aviation-related activities
increases, more costs are allocated to non-aviation-related activities, and the costs for aviationrelated activities drop. The overall effect of this is EUR 40,000 per year. Second, it also concerns an
adjustment as a result of which Schiphol needs to allocate part of its activities for the Schiphol
Community Council (in Dutch: Omgevingsraad) to non-aviation-related activities. As a result, the
costs for aviation-related activities drop. The costs for the Schiphol Community Council that Schiphol
is no longer allowed to allocate to aviation amount to EUR 5,000 per year. ACM assumes the effect
of both outcomes to last for three years.

6.4.2

Decision on unbundled access for 2016-2019

Dutch telecom company KPN must continue to grant its competitors access to its copper and fiberoptic networks for the next three years. This has been laid down in the final version of the market
analysis decision on unbundled access of ACM. Consumers will thus continue to have different
providers to choose from.
In decisions about significant market power (SMP), ACM assumes price effects of 2.5 percent to 5
percent. ACM calculates this price effect across the retail markets for which unbundled access is

2015 ACM Annual Report
108

used as a building block. These are the broadband access market, business network services, and
several fixed-telephony markets. With unbundled access, competitors only buy from KPN the final
stretch of the network to end-users, which means they realize a large part of the necessary network
themselves. That is why this form of access has a relatively large effect. A price effect of 5 percent
has been chosen, except for traditional fixed telephony (PSTN), for which a price effect of 2.5 percent
has been chosen. The calculated outcome of this decision is therefore approximately EUR 265
million per year. ACM assumes that this outcome will last as long as the decision is in place, which is
three years.

6.4.3

Decision on PostNL’s ability to increase prices for the universal postal service

ACM assessed the tariff headroom of the universal postal service (universal postal obligation) of
postal company PostNL. The tariff headroom consists of the costs plus a profit margin of 10 percent.
In April 2015, ACM turned down PostNL’s first proposal, because the cost allocation did not comply
with the statutory requirements. In September 2015, ACM approved a second proposal with a lower
tariff headroom. As a result, PostNL is allowed to raise its tariffs to a lesser degree than was the case
in its initial proposal.
It is not certain that PostNL actually would have taken full advantage of the extra tariff headroom.
ACM takes a conservative approach, and assumes that, in any case, PostNL would not have set its
tariffs lower than the costs. That is to say, not lower than not lower than the level of its initial cost
proposal (excluding the profit margin). It is not plausible either that PostNL would have set its tariffs
below its initial proposed cost price excluding profit margin. Following ACM’s assessment, PostNL
adjusted its tariff headroom to a level that is 2.6 percent below its initial cost proposal excluding profit
margin. That is why ACM assumes that, without an intervention, PostNL would have taken
advantage of 2.6 percent of the extra tariff headroom. Considering the volume of the universal postal
service, this amounts to a calculated outcome of EUR 16 million for 2015.
ACM will include this effect for 5 years, unless ACM issues a new decision about the tariff headroom
within the next five years. Because of the shrinking volume of the universal postal service, the
estimated effect will decrease to EUR 15, 14, 12 and 11 million in each year between 2016 through
2019.

6.4.4

Decision on tariffs for the practice of delivering mail of multiple senders as a single
batch

The decision about higher tariffs for bulk mail of multiple senders concerns an additional tariff
category. PostNL introduced that additional tariff category on January 1, 2015 for bulk mail with
multiple return addresses. This tariff was 15 percent higher than the tariff for mixed bulk mail, which
has the condition of having a uniform return address. PostNL’s competitors in particular deliver
batches with various senders. The new tariff category would thus affect the entire mail volume that
these providers drop off at PostNL for delivery. The decision prohibits the tariff differentiation as
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implemented by PostNL between bulk mail with different return addresses, and with a uniform return
address.
ACM estimates the effect of this decision at 15 percent of the annual turnover of mail that alternative
mail companies drop off at PostNL. The calculated outcome is confidential since this piece of
information would provide insight into commercially-sensitive information. Since the tariff increase
would have been permanent, ACM assumes the effect to last for three years.

6.4.5

ACM’s intervention because of surcharge for late delivery for shipment

Alternative mail companies drop off mail at PostNL for mail transport and mail delivery in those parts
of the Netherlands where they do not deliver. Until 2015, they were able to drop this off until 9 p.m. In
2015, PostNL announced it would charge a fee of 7.5 percent for mail that is dropped off at PostNL
after 8.30 p.m. Following complaints from alternative mail companies, ACM decided to examine this
plan. This examination revealed that, among other things, it was impossible for alternative mail
companies to drop off their mail before 8.30 p.m. The planned surcharge would thus lead to a cost
increase of 7.5 percent, thereby impeding competition. Before ACM had taken a decision about this
matter, PostNL decided to cancel the plans to introduce said surcharge (under pressure from ACM).
The surcharge concerns the total volume of the alternative mail companies in 2015. ACM estimated
the effect of this intervention by multiplying 7.5 percent (the level of the surcharge) with the relevant
turnover of the alternative mail companies. The estimated outcome is confidential because it would
provide insight into commercially-sensitive information. Since the tariff increase would have been
permanent, ACM assumes the effect to last for three years.
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7 ACM and the courts in 2015
In 2015, the District Court of Rotterdam and the Dutch Trade and Industry Appeals Tribunal (CBb)
issued 58 rulings in cases that involved ACM. That is slightly less than in previous years. However,
more interim injunctions were issued. Almost all of them concerned ACM’s obligation to publish
decisions. These rulings give an impression of how the courts rule on ACM’s work.

7.1

Use of powers and instruments

ACM has a wide range of instruments at its disposal for solving problems. The job of the courts is to
review ACM’s actions, and to offer legal protection. In 2015, the courts issued the following rulings on
ACM’s powers and instruments:


In the Greenchoice (in Dutch) cases, the courts checked whether ACM did not fine the
undertaking twice for the same offense (ne bis in idem);



The CBb gave its opinion about the admissibility of the use of instruments such as mystery
shopping and the use of wiretaps handed over by the Dutch Public Prosecution Service
(OM);



The courts also examined the instrument of commitments in the Buma Stemra (in Dutch)
investigation about the connection conditions for rightful claimants for online and offline use
of music;



The appeal filed by the Association of Travelers (VVR) (in Dutch) showed that proceedings
about complaints (including turning them down) can sometimes be lengthy.

7.1.1

Door-to-door selling by Greenchoice

In the Greenchoice cases, the courts checked whether ACM did not fine the undertaking twice for the
same offense (ne bis in idem). The CBb ruled in 2 cases in which energy supplier Greenchoice had
been fined by the Netherlands Consumer Authority (CA) and the Netherlands Competition Authority
(NMa), two of ACM’s legal predecessors, for irregularities with door-to-door selling. In particular, this
concerned giving consumers incorrect or incomplete information. In connection with this behavior,
the NMa imposed two fines for violations of the Dutch Electricity Act and the Dutch Gas Act,
respectively. Those two fines came right after the CA had imposed a fine for violation of the Dutch
Act on Enforcement of Consumer Protection (Whc).
The CBb overturned the fine imposed by the CA, because a fine had already been imposed by the
NMa for the exact same behavior (ne bis in idem, in Dutch). The CBb came to a different conclusion
than the District Court in that it saw the different subpractices as similar (factually and legally) to such
an extent that they can be considered the same violation. The fact that ACM is able to fine these
practices under different acts does not allow ACM to fine Greenchoice twice for the same offense.
The CBb upheld the fine of the NMa (in Dutch) for violation of the energy laws.
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7.1.2

Wiretap data of Dutch Public Prosecution Service

Regulators are allowed to exchange information that they have obtained as part of the exercise of
their regulatory tasks. ACM was given information from the Dutch Public Prosecution Service (OM),
which they found when they were wiretapping phones of several individuals. The wiretap data
contained clues that illegal price-fixing agreements in tender processes had been made. ACM
subsequently used the wiretap data as evidence in two cases, which were construction companies in
the southern province of Limburg (in Dutch) and maritime waste collection (in Dutch). The CBb ruled
that this was allowed, while the District Court had previously ruled differently.
When providing wiretap data, certain requirements need to be met, which have been laid down in a
special law, the Dutch Judicial Data and Criminal Records Act (Wjsg). On the basis of the European
Convention on Human Rights (ECHR), the District Court of Rotterdam previously attached an
additional requirement to the provision of information, which was that the Dutch Public Prosecution
Service (or the public prosecutor in question) must sufficiently explain their considerations in
connection with said provision of information. The court must be able to verify whether that has been
done correctly. As this is not the case, according to the court, the provision of information constituted
an inadmissible infringement of the right to respect for the privacy of the undertaking in question.
The CBb ruled that the law does not mandate a written, advance justification be drawn up by the
public prosecutor prior to the provision of information. The court is able to rule by itself whether or not
the infringement of privacy was justified by the provision. The CBb does so, too. There is a
substantial public interest, which is the economic well-being of the country. The transfer can also be
considered necessary, because price-fixing agreements are usually not written down. The wiretap
data contain indications that illegal price-fixing agreements have been made.
ACM was allowed to use the wiretap data. However, ACM does have a duty to check the lawfulness
of evidence. In its decisions, ACM did devote attention to that. The parties involved had the
opportunity to challenge that. The wiretap data did not result in evidence that had been obtained
unlawfully. The court still needs to rule whether or not they contain enough evidence to establish the
violations in both cases. The CBb referred both cases back to the court for a substantive
assessment.

7.1.3

Mystery shoppers

ACM is authorized to enter premises (apart from private homes) without prior consent of the owner.
This power also applies to buses and business premises that the Goltex Vertriebs (in Dutch) firm
used for day trips and sales demonstrations. ACM employees took part in these activities
anonymously (‘mystery shopping’). According to the CBb, this was necessary, reasonably speaking,
in order to carry out its task, which is enforcement of compliance with the Dutch Act on Enforcement
of Consumer Protection (Whc). The CBb ruled that anonymous participation was therefore lawful. In
that context, it was crucial that ACM employees were only observing during their participation, and
that they did not act differently than the other participants. In addition, the ACM employees did not
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prompt the individuals in charge of said day trips to act differently than otherwise. The CBb came to
the conclusion that the way ACM employees exercised their power to enter premises had not been
disproportional.

7.1.4

Commitment decisions

The imposition of fines or orders subject to periodic penalty payments is not the only, and often not
always the most effective instrument of ACM’s to solve market problems. A good alternative is
issuing commitment decisions. Commitment decisions require market participants or businesses to
take the initiative. They could ask ACM to declare certain commitments binding in order to alleviate
the identified anticompetitive concerns. With the issuance of a commitment decision, ACM no longer
has the option of imposing a fine for the same practices.
In the Buma/Stemra case, the court (in Dutch) agreed with ACM that a commitment decision, in this
case, was more effective for alleviating the identified anticompetitive concerns than the imposition of
a fine. The court also believed that ACM had made a sufficiently plausible case that Dutch copyright
collecting society Buma/Stemra would comply with the commitments in a verifiable manner. ACM
rightfully issued the commitment decision, and was able to turn down the other parts of the lyricist’s
complaint on the basis of prioritization.

7.1.5

Dismissal of complaints

In the Association of Travelers (VVR) case, the CBb handed down a final ruling about a complaint
from 2003 filed by the VVR. This complaint concerned allegedly disproportionally high prices charged
by Dutch airline KLM and Surinamese airline SLM for airline tickets between Amsterdam and
Paramaribo, which is the capital of Surinam (a former Dutch colony). According to the VVR, this has
resulted in a dominant position. At first, ACM, on the basis of its prioritization policy, had decided not
to conduct a detailed investigation following VVR’s complaint. In fact, it already turned out in 2001, on
the basis of a price-cost investigation, that ACM was unable to establish any abuse. In 2010, the CBb
(in Dutch) ordered ACM to conduct an investigation after all due to, by then, altered market
conditions.
The CBb recently ruled that ACM had investigated in proper manner whether or not a dominant
position existed. ACM did not find anything that pointed in that direction. With this CBb ruling, this
lengthy case has come to an end.
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7.2

Scope of statutory provisions/standards

Legislation and regulations usually contain general legal concepts and open standards. ACM
interprets these concepts and standards when it applies them in decisions. The courts subsequently
checks whether ACM’s interpretation is correct. In 2015, the following cases were handled:


The CBb did not follow ACM in the scope that it used with regard to the duty of
confidentiality in the Dutch Electricity Act and Dutch Gas Act;



In a case about the ‘duty of care’ in the Dutch Telecommunications Act (TW), the court did
follow ACM’s interpretation of that concept;



The open standard of concepts such as “restriction of competition” in the Dutch Competition
Act led to some interesting jurisprudence about the scope and application of the cartel
prohibition in the Demolition firms (in Dutch) case, the Dutch National Association of General
Practitioners (in Dutch) case, and the FNV Kiem (in Dutch) case.

7.2.1

Duty of confidentiality when outsourcing administrative activities

The CBb reversed two fining decisions for distribution system operator Liander and energy provider
Nuon because they interpreted the duty of confidentiality (in Dutch) differently than does ACM. ACM
was of the opinion that, when Liander outsourced its administrative activities to the Nuon Customer
Care Center, the duty of confidentiality was breached since employees of energy supplier Nuon
Sales were able to gain access to data of its competitor Liander’s customers. In the outsourcing
process, insufficient measures were taken to prevent such access. In this context, ACM regarded the
duty of confidentiality as an obligation of result, whereas Liander and Nuon saw it as an obligation of
effort.
After the court followed ACM’s interpretation, the CBb called in the help of Advocate General (AG)
Keus. On January 13, 2015, Mr. Keus published his extensive conclusion (in Dutch). This is a
relatively new procedure put in place to ensure unity of law between the highest courts. As an
interpretation of the concept of ‘confidentiality’ is lacking in the field of energy law, the AG sought
guidance from criminal law. Section 272 of the Dutch Criminal Code, which includes a provision on
the violation of the duty of confidentiality, assumes that the offender actively publishes the
information that is supposed to be protected. The CBb follows this interpretation, as another
interpretation (more strict) is lacking in energy law. According to the CBb, it is not clear as to why the
DSO is always responsible for the publication of confidential data, even if such data is publicly
released through no fault of the DSO. Because of the fact that the CBb is unable to establish a
violation on the part of Liander, the ‘Nuon Customer Care Center’ cannot be penalized as an
accomplice of this violation either.

7.2.2

Breach of duty of care

When a hacker in January 2012 broke into KPN’s (in Dutch) communication network, ACM
established that, between September 2010 and January 2012, KPN breached the so-called ‘duty of
care’. The court has ruled that ACM had correctly imposed a fine for this breach. The duty of care
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means that providers of public electronic communication networks or of public electronic
communication services are required to ensure the protection of personal data and the private lives
of subscribers and users of the networks or services. Providers need to take appropriate measures
that guarantee an appropriate security level that is proportionate to the risks in question. According to
the court, the duty of care is a far-reaching obligation of effort, and it was KPN’s job to interpret that
obligation. The court thus turned down KPN’s appeal against it. Both the court and the CBb ruled that
ACM was allowed to publish the fining decision. The importance of informing consumers is given
more weight than KPN’s interest to keep the hack a secret. Shortly after the hack, KPN took various
measures that were in line with its own procedures. KPN has filed an appeal with a higher court.

7.2.3

Demolition firms

The District Court of Rotterdam upheld the ruling that two firms were not allowed to coordinate their
bidding behavior, even if numerous other bidders were involved in the tender process. This could
result in a violation of the cartel prohibition.
The District Court of Rotterdam subscribes to the decisions in which ACM fined two demolition firms
(in Dutch) for ‘cover pricing’. An undertaking that did not want to win the tender, but wished to remain
in the picture with the contracting authority, ‘borrowed’ a price of a competitor. There are no special
rules about this practice in both the Public Procurement Act and the Dutch Competition Act.
According to ACM, this behavior is inadmissible because the undertakings involved undermine the
essence of the competitive process in these kinds of tender processes. They do not set their bidding
prices independently, whereas this can be expected by the client, since that is at the heart of any
tender process. As such, it is considered a violation of the Dutch Competition Act. In the opinion of
the court, cover pricing is a restriction by object. In such cases, ACM no longer needs to assess
whether and, if so, to what extent an effect of this behavior will actually take place. The undertakings
were not able to escape this violation by invoking the bagatelle exemption in Section 7 of the Dutch
Competition Act. The bagatelle exemption is an exemption that targets businesses with small market
shares. The thresholds or lower limits laid down in that exemption must be assessed for each
concrete tender process in order to pass the threshold.

7.2.4

Dutch National Association of General Practitioners (LHV)

ACM wrongfully fined the Dutch National Association of General Practitioners (LHV) (in Dutch) for
having posted recommendations for its members regarding the establishment of new GPs. According
to the court, these recommendations were not the proper means with the object to restrict
competition.
The court comes to the conclusion that LHV’s recommendations must be regarded as “a faithful
representation of the will of LHV to coordinate the behavior of its members”. As such, this constitutes
a ‘decision by an association of undertakings’. According to the court, this decision of LHV is,
however, not explicitly a recommendation to deal with too large a supply of GPs by not opening up
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the locum scheme to new entrants. The court additionally rules that it has been insufficiently
established that GPs had such a strong position that they were able to impose their will on health
insurers when awarding (or not) contracts to new GPs. ACM did not file an appeal with a higher
court.

7.2.5

The position of independent contractors

The central question in the FNV Kunsten Informatie en Media (KIEM) (in Dutch) v. ACM case was
whether independent contractors could be considered undertakings within the meaning of the Dutch
Competition Act. After a prejudicial referral to the Court of Justice of the EU in Luxembourg, the
Court of Appeal in The Hague handed down a final ruling in 2015.
FNV Kiem, a union for professionals in the arts and media sector, contested the legitimacy of a 2007
Vision document (in Dutch). It stipulated that, in principle, provisions in collective labor agreements
with minimum tariffs for independent contractors fall under the scope of the cartel prohibition. At first,
the District Court of Rotterdam agreed with ACM. However, the Court of Appeal in The Hague had its
doubts about the correct interpretation of the European ‘exception for collective labor agreements’
and asked the Court of Justice of the EU several prejudicial questions about this. The Court handed
down its ruling on December 4, 2014. In its ruling, it basically said that collective labor agreements
can have tariffs for “sham self-employed”. These so-called sham self-employed fall under the scope
of the autonomous and broad European concept of “employee”, and not under the scope of the
concept of “undertaking”. The legal form of the agreement under which various activities are carried
out is therefore not the deciding factor.
On September 1, 2015, the Court of Appeal handed down its final ruling. The court ruled that
competition law is not incompatible with a provision in a collective labor agreement mandating an
employer to apply provisions in a collective labor agreement to self-employed substitute musicians,
and particularly to apply certain tariffs (minimum or otherwise). The ruling of the Luxembourg court
already pointed in that direction. This court had already stated several criteria for determining “selfemployment”. These criteria matched the position of the musicians that are not on the payroll of an
orchestra, but who de facto worked in exactly the same conditions as those who were on the payroll.
They have been made subordinate, and do not have the freedom to organize their activities at their
own discretion. The court in The Hague restricted its ruling explicitly to the substitute musicians. It did
not rule on the Vision document.
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7.3

Consumer protection

Various rulings in 2015 benefited consumer protection with regard to prices and warranties.

7.3.1

Duration of the violation

The tariffs of air services (air tickets) must include all unavoidable and foreseeable costs. ACM
imposed a fine on KLM (in Dutch) because the tariffs on its website did not include the booking costs.
The first time ACM had found this violation was in June 2013 on the airline’s website. From January
7, 2014, ACM had subsequently noted several times that KLM’s website had not been adjusted.
Although the court did not find it proven that the violation had lasted for the entire period, ACM was
allowed to impose a fine for the period of January 7 through February 26, 2014. ACM was allowed to
impose a fine of EUR 150,000 for violation of the statutory provision in the Aviation regulation.

7.3.2

Common method of payment

ACM has imposed a fine on Irish airline Ryanair (in Dutch) because the tariffs on its website did not
include the administration costs. These administration costs could only be avoided if consumers used
certain methods of payment, which was the Prepaid MasterCard. This is a special type of credit card,
where consumers preload their cards with funds themselves. The question of whether or not the
administration costs were unavoidable depends on the question of whether this prepaid credit card
can be considered a common method of payment. According to the court, the burden of proof falls on
ACM. The court argues that ACM insufficiently proved that this was not a common method of
payment. That is why, to that extent, the court did not find the violation as proven.

7.3.3

Manufacturer’s warranty v. statutory warranty

If they have a faulty product, consumers are statutorily entitled to having the product repaired free of
charge or receiving a new product as a replacement during the reasonably expected lifetime of the
product in question. The expected lifetime of durable products in particular can be longer than the
manufacturer’s warranty of often 1 to 2 years. However, Dutch electronics firm BCC (in Dutch) had
informed its customers that they were only entitled to free replacement or repairs within the period of
the manufacturer’s warranty. For the period after the manufacturer’s warranty, the firm offered an
additional warranty. The CBb ruled that ACM correctly imposed a fine on the firm for the provision of
incorrect information. The statutory warranty (in Dutch) applies to the reasonably expected lifetime of
the product in question.
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7.4

Regulation and justification of choices

In 2015, the CBb issued interim rulings with regard to the four method decisions for the national
(TSOs) and regional (DSOs) system operators of the electricity and natural-gas networks. The
interim rulings concerned various legal and technical questions. The CBb ruled in ACM’s favor on
some points, while it did not on other points. With regard to several parts, ACM needs to issue repair
decisions. The final decisions are still pending.

7.4.1

WACC

In all of its method decisions, ACM had included a similar piece for the weighted average cost of
capital (WACC). The CBb disagreed with that choice. In principle, the financing costs of a regulated
undertaking will be compensated. ACM cannot link the cost of capital for loan capital for the
upcoming regulatory period, which is included in the WACC, to the costs of new loan capital. It is
possible that the interest for loan capital does not match the actual costs of loan capital. The costs of
current loans in the upcoming regulatory period are sometimes higher than the expected costs of
next loans. ACM failed to explain sufficiently why, in this respect, it deviates from its approach in
previous regulatory periods. The CBb instructed ACM to correct these shortcomings.

7.4.2

Regional network operators (DSOs) of natural gas and electricity

The CBb ruled in ACM’s favor on key questions with regard to the distribution system operators (in
Dutch). For example, ACM was allowed to include the compensation of costs of ‘distributed injection’
in the combined output instead of including it separately. This was allowed because of a recent
legislative amendment. In addition, ACM gave a projection of the productivity change. This is the
degree to which system operators are able to become more efficient through, for example,
technological developments. The CBb also approved this projection. ACM was allowed to base this
projection on data about the transmission service, and not on the costs of the connection service as
well. ACM was able to prove convincingly, according to the CBb, that the latter was not possible. This
opinion also applies to the issue of local taxes (sufferance tax, which is a tax for the use of municipal
land) and the compensations that system operators must pay in cases of transmission disruptions.
The CBb ruled that ACM is allowed to reduce the appraisal of the purchased sufferance rights if the
system operator has already processed depreciations. The CBb stated that the system operators had
to pay the compensations for disruptions. Furthermore, they are not allowed to pass on these costs
to buyers through the tariffs. However, ACM was instructed to explain in more detail the chosen
standardization of the periodic connection service, because it could have disproportionate
consequences for Liander.

7.4.3

TenneT

In the method decision for TenneT (in Dutch), the key question was whether ACM was allowed to
base TenneT’s efficiency on the results of an international benchmark. Using an additional study
(STENA2012), ACM applied these results to the Dutch situation. The CBb rules that ACM was
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allowed to base the efficiency on this additional study. TenneT objected to the way the investment
costs of the different participating system operators had been made comparable by standardizing the
so-called annuity method. The CBb did not agree with them. In STENA2012, the Dutch weighted
average cost of capital (WACC) at the time of the study was used, whereas the international
benchmark used a European average. This resulted in a reduced efficiency of TenneT than in the
international benchmark. The CBb deemed the model insufficiently predictable, and, in the interim
ruling, it ordered ACM to use the model’s results prudently. In addition, ACM was not allowed to use
the found efficiency for costs that had not been benchmarked.
TenneT’s grounds for appeal against the ‘dynamic efficiency’ were thus not allowed. This concerned
the degree to which the system operator can become more efficient as a result of, for example,
technological developments, also called ‘frontier shift.’ The CBb is of the opinion that ACM’s
interpretation of the Electricity Regulation is correct, and that, there as well, ACM has the necessary
freedom of interpretation. For the purpose of increasing the robustness and reliability of the study, a
combination of data was chosen: both recent data and data covering as long as possible a period.
TenneT was unable to cast any doubt on the study’s soundness, and TenneT therefore did not offer
any other study in return. The CBb similarly does not consider unlawful the application of the frontier
shift on costs outside of the benchmark.
TenneT also opposed the inclusion of the operational costs of the NorNed cable in the tariffs. ACM
has the power to decide that the operational costs of the NorNed cable are to be compensated
through the tariffs. Under the Dutch Electricity Act, cross-border grids such as the NorNed cable are
subject to the same rules as are the transmission systems. This also applies to the rules for
determining the tariffs, unless an exception has been explicitly made. However, such an exception
has not been made. The CBb therefore ruled that ACM was allowed to include the operational costs
of the NorNed cable in the tariffs.

7.4.4

Gas Transport Services (GTS)

The CBb ruled on 3 specific objections filed by GTS (in Dutch). The CBb found the calculation of the
dynamic efficiency, the ‘frontier shift’, not to be well corroborated, and the application thereof
incorrect. ACM had based the frontier shift on two economic cycles. In the interim ruling, the CBb
ruled that ACM had insufficiently justified this choice. ACM made this choice because of the balance
between topicality and robustness. The CBb said that ACM would have to justify that view with
objective data. The CBb equally did not agree with the application of the dynamic efficiency. ACM
applies the frontier shift to the GTS’ most recent known cost level in order to calculate the efficient
cost level of the regulatory period’s last year. According to the CBb, this resulted in a situation where
the dynamic efficiency was applied to data that came from years prior to the regulatory period. This is
incorrect, ruled the CBb.
The CBb dismissed GTS’ objection against ACM’s refusal to adjust the starting revenues. Unlike
previous years, ACM used estimates for calculating the starting revenues in order to determine in
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advance a budget for regular expansion investments. As a result of this change, not all costs GTS
incurs are compensated anymore (nor in full). However, the revenues that are generated through the
system are enough to make the planned investments. GTS did wish to see the exact amount, and
wanted to have the level of the starting revenues adjusted. The CBb considered this not correct. The
CBb therefore upholds ACM’s ruling with regard to this point.
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7.5

Publication of decisions

ACM is an open regulator, and, in principle, publishes all of its decisions. Since August 1, 2014, the
Establishment Act of the Netherlands Authority for Consumers and Markets applies to its publication
policy. Pursuant to the Establishment Act of the Netherlands Authority for Consumers and Markets,
publication is mandatory for some decisions, while, for other decisions, ACM is authorized to decide
on publication thereof. In its assessment of whether or not to publish, ACM is guided by one of core
values: openness. Before publication though, ACM will remove any confidential information from the
public version of the decision. In sanction decisions, ACM takes a publication decision, announcing a
waiting time of ten days for publication. During that period, the parties involved have the opportunity
to seek a provisional injunction. In 2015, the court in interlocutory proceedings handed down several
rulings on this matter. All of these cases involved fining decisions publication of which is mandated
by the Establishment Act of the Netherlands Authority for Consumers and Markets.

7.5.1

Assessment method of the court in interlocutory proceedings

The court in interlocutory proceedings confirms that, in principle, ACM is bound to the Establishment
Act of the Netherlands Authority for Consumers and Markets with regard to the publication of its
fining decisions. The court in interlocutory proceedings will not allow publication if the underlying
fining decision is not expected to be upheld. In order to assess this, the court in interlocutory
proceedings hands down a provisional lawfulness judgment.
The court in interlocutory proceedings assesses the grounds for appeal against fining decisions very
thoroughly. This can be seen in, among other cases, three rulings in which Dutch postal company
PostNL was involved (Conditions and Tariffs 2015, Tender process in Rotterdam and transparency
obligation, all in Dutch). That was different when the parties involved in the Editie Enigma (in Dutch)
case had submitted their grounds for appeal too late. In all cases, the court in 2015 turned down the
request of ACM not to publish. Possible changes to the level of the fine do not stand in the way of
publication, neither does elimination of a part of an imposed order subject to periodic penalty
payments. ACM must remove from the publication any parts from an imposed order subject to
periodic penalty payments that are not expected to be upheld in appeal proceedings. This follows
from a ruling of the court following a request for a provisional injunction by PostNL (in Dutch).
The judge in interlocutory proceedings at the CBb continued this approach. That means that, after a
substantive judgment by the court in the proceedings on the merits, the court in interlocutory
proceedings in the appeal proceedings at a higher court against publication only assesses to a
limited extent whether the court hearing the case on the merits has upheld the fining decision
lawfully. This is revealed by rulings in the Pretium and KPN duty of care cases (both in Dutch).
Complainants or other third parties related to the sanction decision are not automatically given a role
in the interlocutory proceedings about the publication decision. The judge in interlocutory
proceedings ruled that the complainants did not have any individual or collective interest in
publication of decision targeting PostNL (in Dutch).
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7.6

Cases in the postal services market

In 2015, the judge in interlocutory proceedings at the District Court of Rotterdam handed down
several important rulings regarding PostNL’s provision of services to competing postal companies.
ACM imposed three orders subject to periodic penalty payments on PostNL.
Tender process in Rotterdam
In the tender process (in Dutch) for postal services of the city of Rotterdam, the second largest city in
the Netherlands, it turned out that Dutch postal company PostNL offered the city different conditions
than to its competitor VSP. ACM imposed an order subject to periodic penalty payments on PostNL,
ordering it to adjust its offer to VSP, and at least match its offer to the city. In addition, PostNL had to
announce this offer publicly to the market. The judge in interlocutory proceedings agreed with ACM
that PostNL had discriminated against VSP, and upheld the imposed order. According to the judge in
interlocutory proceedings, the Dutch Postal Act and the imposed order left PostNL with enough room
to compete.
Conditions and Tariffs 2015
In other proceedings, ACM had imposed an order subject to periodic penalty payments on PostNL,
ordering it to use fair conditions (in Dutch). Mail of PostNL’s own customers usually has a single
return address, whereas mail of competitors’ clients often has multiple return addresses. PostNL is
not allowed to place the mail of competitors in a more expensive product category for that reason if
an objective justification is lacking. In these proceedings, too, the judge in interlocutory proceedings
turned down PostNL’s request for a stay.
Transparency obligation
The judge in interlocutory proceedings turned down another request for a stay. This involved an
order subject to periodic penalty payments that ACM had imposed, ordering increased transparency
(in Dutch). Next to the tariffs on its website and in the public tariff list, PostNL also used special tariffs
for its own customers. Other postal companies also need to be able to take advantage of those
conditions and tariffs.
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8 Monitors
ACM gives a structural overview of the developments and trends in a number of markets. By
actively monitoring these markets, ACM offers more insight into the latest trends that can be
observed in these markets. These insights are published below.

8.1

Energy monitor

ACM is charged with monitoring the energy market. In 2015, it did so by publishing the quality fact
sheets, and a profit report. The fact sheets concern the distribution system operators.
Fact sheets about the quality of distribution system operators
ACM collected and published information about the quality of the Dutch distribution system
operators. By quality, ACM means: the reliability of a network, safety, product quality (such as
voltage quality) and the provision of service. The fact sheets (in Dutch) provide insight into the
performance of system operators. They reveal how the system operators score individually as well as
in relation to each other. By publishing their performances, ACM wishes to stimulate system
operators to maintain the quality of their networks a certain level.
Profit report of distribution system operators 2008-2013
ACM compiled an overview of the profits of distribution system operators for electricity and natural
gas for the years between 2008 and 2013. In this process, ACM looked at both the operators’ annual
accounts and the figures that ACM uses in its regulation. ACM wishes to inform (in Dutch)
stakeholders and other interested parties about the profits of distribution system operators by
presenting these profits in an accessible and clear manner.
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8.2

Telecom monitor

ACM is also charged with monitoring the telecom market. Every quarter, ACM publishes the Telecom
Monitor. Based on data from the most important players in the telecom industry, the Telecom Monitor
gives an overview of the trends and developments in the various telecom markets. The Telecom
Monitor is an important source of information for ACM’s market analyses. In these analyses, ACM
determines whether there is enough competition in the telecom markets.
The Telecom Monitor gives an overview of the trends and developments in these markets:


mobile services



fixed telephony



broadband



television



business network services



bundles

In 2015, ACM observed 5 key trends. Mobile-data consumption has increased as more and more
consumers use fast 4G connections. Fixed broadband connections have also become faster
because of upgrades to the networks of Dutch telecom company KPN and of cable company Ziggo.
Consumers increasingly opt for more extensive packages that include broadband, television
services, fixed telephony, and mobile services. Furthermore, the number of traditional landlines is
decreasing. Finally, business customers more and more often use services over the fiber-optic
network.
4G leads to strong growth of data consumption
Over the past year, mobile-data consumption increased by 94 percent to 28 billion MB in the second
quarter of 2015. The reason behind this growth is that customers increasingly switch to subscriptions
with a 4G connection and larger data plans. More than half of the total data volume is downloaded
over 4G-connections. In early-2016, all providers in the Netherlands (KPN, Vodafone, T-Mobile and
Tele2) will have rolled out their 4G networks. As a result, 4G coverage in the Netherlands on all
networks will then be 99%. ACM therefore expects data consumption to increase even further in
2016.
Over the past year, the number of mobile voice minutes has risen to 7.2 billion minutes per quarter.
OTT phone services such as Skype and WhatsApp (calls) appear to have relatively little impact on
the number of mobile voice minutes. One possible explanation is that mobile operators more often
offer unlimited voice plans, which means customers are stimulated to continue using the operator for
their calls.
Fast, faster, the fastest
Over the past year, the number of broadband connections has risen even further to over 7 million
connections. As such, the Netherlands is one of the countries with the highest internet penetration
rates.
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By now, 64 percent of all Dutch households have an internet connection with a download speed of at
least 30 Mbit/s. This has been the result of providers such as KPN and Ziggo having increased their
download speeds. ACM expects download speeds to increase even further over the next few
quarters, since KPN is currently investing heavily in upgrades to its copper network. New
technologies will allow download speeds of over 100 Mbit/s on its copper network. Such speeds can
already be realized on cable and fiber-optic networks. The Netherlands is well on track to meet the
European broadband targets. By 2020, all households in Europe must have access to internet
connections with download speeds of at least 30 Mbit/s.
Demand for more broadband keeps on growing. A large group of consumers demands very high
download speeds of 100 Mbit/s or higher. Such fast connections allow multiple members in a
household to browse the web and watch television at the same time. Fiber-optic connections offer
the fastest download speeds, and are thus becoming more and more popular. In the past year, the
number of fiber-optic connections with speeds of over 100 Mbit/s has risen by 63 percent to 335,000.
The number of households with a fiber-optic connection is 2.4 million, of which 792,000 have a
subscription. However, the rollout of fiber-optic has slowed down a bit. This is because KPN is
currently focusing on making its copper network faster.
Over the past year, KPN succeeded in increasing its market share on the market for broadband
access. KPN’s growth in this market came primarily at the expense of cable providers. Furthermore,
ACM expects that the introduction of unbundled access (VULA) in the copper market, and the
continuation of access to the fiber-optic market will ensure that entrants such as Vodafone and Tele2
will also benefit from the network upgrades that KPN is implementing.
Competition between internet providers has shifted to all-in-one packages
More and more providers are turning their attention to offering quad-play (4-in1) packages, which are
packages that combine television services, broadband access, fixed telephony and mobile telephony.
In 2015, the number of quad play-subscriptions increased by 89 percent to 600,000 connections.
Another trend is that more and more consumers take out fixed telephony, broadband access and
television services from a single provider. This growth comes primarily at the expense of individual
subscriptions for broadband access, phone services, and television services. Providers increasingly
offer additional discounts and/or services to customers that take out all-in-one subscriptions.
Sharp decrease in the number of traditional phone connections
The most important trend in the market for fixed telephony is that the number of VoB (Voice over
Broadband) connections further decreased in the past year. This decrease has come at the expense
of traditional connections (ISDN/PSTN).
On the market for single-call telephony, the number of PSTN-connections has dropped by almost
250,000 connections. At this point, 1 million PSTN-connections are currently still active. Furthermore,
the number of traditional telephone connection in the business telephony markets (single-call and
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multiple-call connections) has decreased. This is partially caused by the fact that businesses are able
to operate with fewer connections, and partially because businesses switch to newer alternatives for
telephony services such as Hosted Voice. With the latter, the telephone exchange is no longer
located on the customer’s premises, but is handled ‘in the cloud’.
Increase in business services over fiber-optic
In 2015, the number of business fiber-optic connections increased by over 4 percent to almost
44,000 connections. One possible reason is that business end-users increasingly use cloud services,
which require relatively high download and upload speeds. Business end-users increasingly choose
business fiber-optic connections in order to be able to meet their growing demand for bandwidth.
With regard to the business market, too, there is less need to switch to fiber-optic because of the
improvements to the copper network. For many business customers, cable is often not an alternative,
since such networks are often not found in business parks.
See:
Telecom Monitor Q2 2015
Telecom Monitor Q1 2015
Telecom Monitor Q4 2014
Telecom Monitor Q3 2014

2015 ACM Annual Report
126

8.3

Postal monitor

ACM is charged with the task of identifying the trends and developments on the postal market, as
well as the effects of liberalization of that market. In 2015, ACM published the market monitor for the
postal services market for 2014, based on key figures provided by 22 postal companies.
Less addressed mail
In 2014, 3.5 billion mailpieces were sent, which is 8 percent less than in 2013. Consumers sent 7%
of the total number of sent mailpieces. The other 93% was sent by business senders. Turnover in the
market dropped not as fast as the volume: total turnover of postal companies in 2014 was EUR 1.36
billion, which was 2 percent lower than in 2013. This is because prices were been raised on average
by 6 percent.
PostNL continues to be the market leader
PostNL is the only one that has an intricate network of drop-off locations with nation-wide coverage.
As a result, PostNL is practically the only player that offers services in the market for consumer mail.
The business market has more players than just PostNL. PostNL controls most of the business
market for next-day delivery. In addition, over 100 other mail transport companies are active that
deliver mail regionally or locally up to five days a week. Their market share slightly rose in 2014.
Regional and local mail transport companies are active in various regions in the Netherlands. What is
striking is that they do not solely focus on densely-populated areas, as even the densely-populated
western part of the Netherlands is slightly underrepresented. ACM has shown on a map (in Dutch)
how many postal companies are active in each region.
Both PostNL and Sandd have significant market shares as well as nationwide delivery networks in
the 72-hour mail segment,
Small mail transport companies partially depend on PostNL’s network
Regional and local mail transport companies also have mail that needs to be delivered outside of
their own regions. They outsource some of that mail to each other. However, for the rest of this outof-region mail, the smaller mail transport companies depend on PostNL for delivery. Of the mail that
regional or local mail transport companies collect from business customers, about half is delivered
through PostNL’s network. ACM regulates the conditions and tariffs that PostNL charges other mail
transport companies for delivery.
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9 Key figures
By publishing these key figures, ACM offers insight into its activities it carried out in 2015, in a
transparent and quantifiable way. ACM is open about its work, its methods, and about the lead times
of key processes.
More insight into lead times
In 2015, ACM devoted extra attention to its lead times. The term limits that are used in the Dutch
General Administrative Law Act (Awb) are taken as a guideline for ACM. Using a single general
standard for ACM’s activities is not realistic. One of the reasons for that is ACM’s oversight
philosophy, which is aimed at finding the most effective solution in each case. Also, ACM often
interacts with multiple parties involved, and its evidence-furnishing processes are usually complex.
In its annual report, ACM presents the medians of its lead times. The median is the middle value in a
series of numbers. ACM uses the median as it better represents ACM’s usual lead times than would
the average. ACM’s lead times often have several outliers. For example, an appeal case could last
two years, whereas most cases are completed within several months.
In its work, ACM aims to carry out its work as efficiently as possible, and to keep lead times of
investigations, objections, sanctions, and other cases as short as possible. In that context, ACM
obviously takes into consideration the necessary substantive quality, and the available resources. In
2015, ACM took steps within the organization to use uniform rules for defining starting dates and
completion dates, as well as the processing of possible lead times. With such steps, ACM wishes to

improve the quality and the reliability of the measurement of lead times.
More insight into complaints
With its core value of openness in mind, ACM this year also provides more insight into the complaints
against ACM and its staff. In addition to the number of complaints, this section now also contains
descriptions of the types of complaints, as well as of how they have been handled.
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9.1

Investigations

Number of requests per subject area
Table 1: Number of requests per subject area
Consumer

Energy

protection
Number of resolved decision

Competi

Telecom

Trans-

tion

& Postal

port

-

11

5

6

6

Lead time (days)

n/a.

135

79

149

159

Statutory lead time (days)

56

56

56

56

56

411

-

-

-

-

requests/complaints against market
participants

Number of completed reports of data
leaks *

* Data leaks are only reported to the Consumer Department of ACM.
In 2015, ACM completed 28 decisions requests and complaints against market participants, which is
a slight increase compared with the 23 in 2014 (in Dutch). ACM deals with these decision requests
and complaints as quickly and as carefully as possible.
In 2015, ACM received 411 reports on data leaks. In 3% of these cases (14), it turned out there was
no breach. In 50% of the breaches (198), the company in question informed its customers. In 33% of
the breaches (131), it concerned personal information that had been encrypted. In those cases,
companies were not required to inform customers. In all other cases, the security breach was limited,
and any negative effects on privacy were not likely. From January 1, 2016, data leaks are no longer
reported to ACM, but to the Dutch Data Protection Authority (DPA) instead.
European requests for information and enforcement
Table 2: European requests for information and enforcement
Consumer
protection
Number of European

Sent

0

requests for

Received

5

information

Processed

5

Number of requests

Sent

2

for enforcement

Received

2

Processed

6

ACM is a member of the Consumer Protection Cooperation (CPC), a European collaboration
between consumer protection authorities. These regulators in the different Member States are able to
call each other for help when dealing with cross-border violations. For the handling of European
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requests, ACM is dependent on other parties. The requests themselves varied from information
about an undertaking to a request for launching an investigation and to take enforcement actions.
ACM handles these requests as quickly as possible, but also as carefully as possible. The requesting
Member State closes the request if it accepts ACM’s answer.
Number of disputed in the energy and telecom sectors
Table 3: Number of disputed in the energy and telecom sectors

Number of resolved disputes*
Lead time (days)
Statutory lead time

Energy

Telecom

14

11

124 (= 4 months)

298

2 months

56 days

* Includes resolved in objection & appeal (high appeal) proceedings

ACM handles disputes that parties file with regard to energy and telecom. In its handling of
disputes, ACM believes it is important that the disputes are solved in a manner that satisfies all
parties. ACM’s objective is that the parties involved ultimately decide not to file any objection or
appeal against ACM’s decisions following the submitted disputes. In 2015, 5 of the 11 telecom
disputes and 1 of the 14 energy disputes went to the objection and appeal phase.
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Number of investigations per subject area
Table 4: Number of investigations per subject area
Consumer

Energy

Competition

protection
Number of investigations

Telecom

Trans-

& Postal

port

12

8

8

8

-

1

1

-

n/a

555

1,299

n/a

3

-

-

-

154

-

n/a

n/a

8

3

1

-

407

114

411

n/a

1

2

3

2

327

488

492

264

launched
Number of investigations
completed by way of a
statement of objections
Lead time (days)

344

Number of investigations
completed by way of an order
subject to periodic penalty
payments without a statement
of objections
Lead time (days)

184

Number of investigations
completed by way of another
instrument
Lead time (days)

125

Number of investigations
suspended without any
intervention
Lead time (days)

-

ACM carries out investigations into compliance with statutory or other obligations. Lead times of
investigations depend on the nature, type and scope of each investigation, and on the instrument that
was used. As a result, lead times of investigations can thus vary significantly, and they cannot be
compared properly on all aspects.
With regard to the use of its instruments, ACM has, besides the ability to draw up fining decisions, a
broad range of instruments at its disposal to solve market problems. The different instruments each
have their own dynamism. Lead times are heavily dependent on the instrument used. For example,
in a statement of objections, ACM lays down the suspicion of a violation. Such statements of
objections must meet quite a lot of requirements (legal or otherwise). It must not only offer ACM a
sound basis for the imposition of a fine, but it must also, after the sanction has been imposed, be
tenable before the courts. Undertakings subsequently have the opportunity to file objections against
sanctions. In situations where ACM chooses to use a different instrument, it must also operate with
great care, and, for example, apply the principle of audi alteram partem. Any other instrument should
also be legally tenable. In addition, ACM, when issuing a warning for example, includes in the lead
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time the time that is needed to check whether the violation has ended. ACM closes the case only if
after this check it has been established that the violation has actually been ended. This raises lead
times.
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9.2

Concentrations

Table 5: overview of concentrations
Number
Notifications of mergers, acquisitions and joint ventures

89

(concentrations)
Concentration notifications that did not have to be notified

2

Withdrawn notifications

2

Exemption from the waiting period

4

Decisions on notifications of concentrations

88

License required for concentration

3

License applications

3

License applications withdrawn

0

Decisions on license applications

3

The proceeds of notifications and licenses in 2015 were EUR 1,339,025. In 2015, ACM completed
100% of all merger cases within the statutory term limits. The term limit is 13 weeks for licenses, and
4 weeks for all other notifications. ACM stops the ‘clock’ when it asks for information from the
merging parties. The merger is cleared if ACM exceeds the term limit for the merger assessment.
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9.3

Sanctions

Table 6: Overview of sanctions
Consumer

Energy

Competition

protection
Fine (in millions of euros)

Telecom

Trans-

& Postal

port

1,3

-

15,2

8,0

-

2

-

5

2

-

Lead time (days)

101

n.v.t.

367

164

-

Statutory lead time

91

91

91

91

91

182

182

182

182

182

20%

50%

Number of cases in which a
fine was imposed

(days)
Statutory lead time in
case of postponement
(days)
Percentage of cases

50%

where statutory lead time
was met (including cases
with postponements)
Number of times that

2

-

6

2

-

4

-

7

-

-

undertakings were fined
Number of fines imposed on
de facto executives

In 2015, ACM imposed several fines following violations of the various laws that it enforces.
Sometimes, a single case can have multiple undertakings that are fined. In sanction cases, ACM
often deals with lengthy proceedings. In 2015, ACM imposed 11 fines on de facto executives. In
many cases, the parties involved filed objections against these fining decisions.
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9.4

Objections and appeals

Table 7: Number of resolved objections against decisions (these do not include cases involving the
Dutch Act on Public Access to Government Information)

Consumer

Energy

Competition

protection

Telecom &

Trans-

Postal

port

Objections founded

-

-

1

-

-

Objections unfounded

1

5

3

11

-

Objections withdrawn

1

1

2

20

1

Objections inadmissible

1

3

-

5

-

Direct appeal

3

-

-

1

-

Objections partially

-

1

-

1

-

6

10

6

38

1

Lead time (days)

59

159

64

50

3

Statutory lead time

42

42

42

42

42

84

84

84

84

84

66.7%

20%

50%

73.7%

100%

allowed
Total number of resolved
objections

without
postponement (days)
Statutory lead time
with postponement
(days)
Percentage of cases
in which statutory
lead time has been
met (including cases
with postponement)

Since 2015, ACM has tracked for each case, if possible, how long each have been postponed (in
consultation with the parties involved) and whether the decision deadline has been prorogued on
time. ACM called internally for attention to this, and, in part because of that effort, it has seen an
improvement in the median lead time compared with 2014.
The median lead time in competition cases is 64 days. The appeal proceedings involving 2 cartel
cases had a much longer lead time than that in four other objection cases. In cartel cases with
multiple parties involved, a complex furnishing of evidence, and an obligation to have pieces of
evidence translated, the processing takes up a lot of time. The lead time of the handling of objections
in enforcement requests or decisions under the Dutch law on competitive neutrality, the Dutch Act on
Government and Free Markets, is shorter.
Over the past year, the large number of resolved objections in competition cases in 2014 resulted in
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an increase in the number of appeal cases (including appeals to a higher court). In 2015, the number
of resolved objections in energy was relatively low. At the moment, approximately 50 more objections
against the method decisions are still pending. ACM expects these to be decided on in 2016.

Table 8: Number of resolved appeals (including appeals to a higher court) and provisional
injunctions
Consumer

Energy

Competition

protection

Telecom &

Trans-

Postal

port

Number of

Founded

3

3

10

2

-

resolved

Unfounded

1

8

6

6

-

appeals

Withdrawn

2

5

5

2

2

Inadmissible

-

1

1

-

-

Partially allowed

-

-

-

4

-

Number of

Founded

2

3

-

2

-

resolved

Unfounded

1

-

4

2

-

appeals to a

Withdrawn

-

-

-

1

-

higher court

Inadmissible

-

-

3

-

-

*

Partially allowed

2

-

10

-

-

20

39

19

2

1

7

8

2

Total number of resolved
appeals (including appeals to a
higher court)
Number of resolved provisional
injunctions **

* This should be interpreted as: appeal was considered founded or unfounded against ACM’s decision.
** These also include provisional injunctions for which no hearings have been held, because they have been withdrawn.

For the processing of appeals, ACM is dependent on the schedule of the court and the CBb.
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9.5

HR

Table 9: Personnel expenditures (in euro)
2015
Salary costs

38,444,658

Average salary

76,771

Table 10: Employee utilization rate
Number of employees

Fte

Men (in %)

Women (in %)

1 January 2015

524

498.14

49.5

50.5

31 December 2015

535

503.40

50.6

49.4

Table 11: Job market
Men

Women

Total

Inflow

27

21

48

Outflow

14

17

31

Table 12: Age structure of staff
Number of employees
24 years and younger

7

25 through 34 years

123

35 through 44 years

209

45 through 54 years

136

55 through 59 years

32

60 years and older

28

Table 13: Absenteeism

Absentee rate

Verbaan rate *

2015

3.4

4.2

* 'Verbaan' rate = the average absentee rate for similar professions
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9.6

Complaints and requests under the Dutch Act on Public Access to
Government Information

Complaints filed against ACM and/or ACM employees
ACM aims to work with the utmost care. However, if an individual does feel that they are not treated
properly by ACM or its staff, they have the opportunity to file a complaint.
ACM handles complaints in accordance with its Complaints procedure. This procedure is based on
the Dutch General Administrative Law Act (Awb), which stipulates how ACM should handle
complaints. The complaints officer handles the complaints, and gives the board advice about them. It
is the board that has the final say.
Table 14: Complaints and Wob-requests *
Number
Complaints against ACM employees (chapter 9

11

Awb)
Number of completed Wob-requests*

41

Lead time (days)

25

Statutory lead time (days)

28

Number of completed Wob-requests on objection

12

and appeal
Defaults

-

Number of allowed periodic penalty payments

-

* Wob = Dutch Act on Public Access to Government Information
In 2015, ACM received 11 complaints against ACM and/or ACM-employees.
Several complaints did not qualify (partially or in full) for handling in accordance with the complaints
procedure. These complaints concerned (among other things) ACM’s general strategy or a ministry’s
general strategy, or concerned the behavior of individuals other than ACM employees.
In four complaints, ACM in consultation with the complaints officer tried to reach solutions in a
different manner. ACM sat down with the complainants in order to come to a solution together. As a
result, they no longer saw any reason to have their complaints handled substantively.
ACM issued decisions on 5 complaints. These complaints concerned the following:
1.

ConsuWijzer failed to answer questions completely;

2.

The way ACM handled a request for enforcement action;

3.

The length of an investigation by ACM in an substantive file;

4.

An incorrect registration in the number register;

5.

Careless treatment in an old case.
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Of these cases, ACM disallowed thee complaints, and partially allowed two complaints, because they
also concerned matters that did not qualify for handling under the complaints procedure.
Notes to the Wob-request
Despite the fact that the number of Wob-requests did rise in 2015 (from 31 in 2014 to 41 in 2015),
ACM managed to handle these requests within the statutory term limits.
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9.7

Indications received from consumers and businesses

Indications submitted by consumers and businesses are a valuable source of information for ACM’s
work.
In 2015, ACM received 58,369 questions and complaints from consumers through ConsuWijzer.
ACM made changes to the categories of consumer indications in order to ensure that these kinds of
indications offer even more insight. We have registered and processed 5,766 questions and
indications from businesses. ACM enforces compliance with the rules on spam. In 2015, ACM
received 26,656 complaints about spam.
In 2015, ACM started measuring on a permanent basis customer satisfaction with ACM’s educational
efforts aimed at consumers and businesses. Consumers gave a mark of 7.6 (on a scale from 1 to 10)
for the website of ConsuWijzer as well as for their customer interaction. Consumers gave a 6.8 for
the handling of questions and complaints by the ACM’s business information line, as well as for
ACM’s website.

9.7.1

Indications from consumers

In 2015, ConsuWijzer received 58,369 questions and complaints from consumers.

Table 15: indications submitted to ConsuWijzer
Number in 2015
Telephone

37,408

Email (web form)

20,586

Letter

375

Total

58,369

The tables below cover the following topics:


the five most used sales channels about which consumers submitted indications;



the five sectors that consumers dealt with the most, based on the indications received;



the five most named topics, based on the indications received.

Table 16: Top 5 indications per sales channel
Number of indications
1.

Internet

11,267

2.

Shops (including markets)

7,965

3.

Telephone

6,567

4.

Doorstep / sales demonstration

1,322

5.

Mail order

978
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In 2015, ACM introduced a new category system for indications. As a result of this new system, ACM
is able to make the overview of indications clearer, and is able to get a better breakdown into
relevant topics. For example, online purchases on websites have been expanded with purchases
through apps, among other channels, and have been categorized in this overview as ‘Internet’.
As the number of online purchases continues to increase, so does the number of indications about
that sales channel. Many of these are about termination or cancellation of contracts that have been
concluded online.
Compared with last year, we have observed a decrease in the number of indications about telecom
companies. This is primarily caused by a decrease in the number (30%) of consumers that are called
even though they are registered in the Do-Not-Call-Me register.
Table 17: Top 5 sectors, based on indications
Number of indications
1.

Telecom

4,096

2.

Energy

3,716

3.

Electronics and domestic appliances

3,549

4.

Home decor retailing

2,889

5.

Travel agencies / travel organizations

1,671

The top 5 of sectors did not change compared with 2014. The number of indications has dropped
slightly. ACM received fewer indications about ‘Advertising, customer recruitment, and selling
methods,’ ‘Legislation’ and ‘Faulty product’ with regard to telecom companies. With regard to energy
companies, the decrease is primarily caused by fewer indications about the Dutch Heat Act. In 2014,
there was an increase in the number of indications about the Dutch Heat Act following its coming into
force.
Table 18: Top 5 topic/nature of complaint
Number of indications
1.

Faulty product/service and warranty

11,692

2.

Bills and payments

7,391

3.

Advertising, customer recruitment, and selling methods

6,695

4.

Termination and cancellation of contracts

6,129

5.

Questions about legislation, competition and privacy

3,720

Compared with 2014, nothing has changed in the order of these topics. Number 1 is still the topic of
faulty products/services and warranty. In 2015, consumer information about this topic was revised
even more, for example, introducing an educational video about returning faulty products. The topic
that has seen the highest increase is ‘Termination and cancellation of contracts.’ Also, more
indications about ‘Bills and payments’ have been received. In both cases, the main reason is the
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increase in the number of complaints about online purchases.

9.7.2

Indications submitted by businesses

In 2015, 5,766 indications and questions were centrally registered and processed for the
purpose of ACM’s oversight duties. Compared with 2014, this has been an increase (2014:
5,211). The top 3 categories are listed below.
Table 19: Top 3 of indications submitted by businesses
Number of indications
1.

Telecom and internet

1,375

2.

Energy

882

3.

Competition

856

This top 3 is not unlike the one from 2014. With regard to ‘Telecom and internet,’ most questions
concern legislation, codes, and decisions. The number of indications about ‘Energy’ and
‘Competition’ has decreased. The drop in energy-related indications is caused by fewer indications
about the supply of heat as is also the case among consumers. With regard to competition, 58
percent of the indications are about anticompetitive agreements, and about abuse of dominant
positions.

9.7.3

Spam complaints board Spamklacht

ACM oversees compliance with spam regulations. On the website of spam complaints board
www.spamklacht.nl, consumers are able to file complaints about spam. In 2015, ACM received
26,656 spam-related complaints.
Table 20: Indications submitted to spam complaints board
Number of indications
Email

25,807

Text messages

459

Fax

11

Phone

150

Social media

32

Other

197

Total

26,656

9.7.4

Customer satisfaction of websites of ConsuWijzer and ACM

In 2015, ACM started measuring on a permanent basis customer satisfaction with ACM’s educational
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efforts aimed at consumers and businesses. In previous years, customer satisfaction was always
measured only once a year. ACM now measures it all year round. ACM measures satisfaction with
the websites of ConsuWijzer.nl and ACM.nl. ACM also measures satisfaction among consumers and
businesses about their interactions with ACM over the phone or email following complaints or
questions.
Consumers gave a mark of 7.6 (on a scale from 1 to 10) for the website of ConsuWijzer, which is
slightly higher than the year before (7.5). The main contributor to that mark has been the high
satisfaction with the interaction over the phone. ACM’s educational efforts were given a 6.8. The
different in marks between ConsuWijzer and ACM can be explained by the lower mark for ACM’s
website. In 2016, ACM will work on its website’s accessibility and user-friendliness.
With regard to ConsuWijzer, ACM measures to what degree consumers take steps in order to
exercise their rights following their interaction with ConsuWijzer. According to this measurement,
over 43 percent wish to take steps, and almost 78 percent of those actually do so. Consumers that
did not take any steps cite various reasons for that. For example, they are not within their rights, they
had already taken steps, or they have been referred to another agency by ACM.
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9.8

Numbers and registrations

Table 21: Number of assigned and withdrawn numbers
Assigned

Withdrawn

0800 numbers

602

678

0900 numbers

396

2,497

0906 numbers

194

937

0909 numbers

94

798

232,600

118,800

5,839,029

602,027

Business numbers
Other numbers

Table 22: Overview of percentage of available numbers
Number series

% available
numbers as of
31-12-2015

Short 0900-numbers

44.40%

Short 0800/0906/0909-numbers

78.10%

Long 0800/0900/0906/0909-

99.81%

numbers
Mobile numbers

9.15%

Carrier selection (4 digits)

49.00%

Business numbers

67.06%

18xy – subscriber information

60.61%

service numbers
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Table 23: Overview of registrations of various market participants
As of
As of January

New

Terminated

December

1, 2015

registrations

registrations

31, 2015

740

87

12

815

661

86

18

729

Provider of related facilities

24

4

0

28

Provider of qualified certificates

7

0

0

7

117

8

4

121

Provider of a public electronic
communication network
Provider of a public electronic
communication service

Category Postal Services


Postal delivery providers

Table 24: Number of registrations for electronic communication
Number of registrations for Electronic Communication (including termination)

207

Percentage of registrations within the statutory term limit

100%
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